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Court of Appeals of the District of Columbia 


No. 5913. 

William A. Strauch, on His Own Behalf, &c., Appellant, 

vs. 

Edward F. Colladay et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 52995. j 

William A. Strauch, Plaintiff, 

vs. 

Luther A. Swartzell (Trustee), J. NewtoJn Brewer 
(Trustee), John A. I. Cassedy, Stephana P. McClaran, 
Hazel L. D. Caldwell Rowlands (Individually), and Hazel 
L. D. Caldwell Rowlands, Guardian of S. Dean Caldwell, 
3rd, Charles Adams Caldwell, and Paul David Caldwell, 
Infants, Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Cdurt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abcjve-entitled 
cause, to wit: 
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2 W. A. STRAUCH VS. E. F. COLLADAY ET AL. 

1 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 52995. 

William A. Strauch, 916 G Street N. W., Plaintiff, 

v. 

1. Luther A. Swartzell (Trustee), 4817 36th Street N. W.; 
2. J. Newton Brewer (Trustee), 3223 Macomb Street 
N. W.; 3. John A. I. Cassedy, 1028 Connecticut Avenue 
N. W.; 4. Stephana P. McClaran, Bethesda, Md.; 5. 
Hazel L. D. Caldwell Rowlands (Individually), and 6. 
Hazel L. D. Caldwell Rowlands, Guardian of S. Dean 
Caldwell, 3rd, Charles Adams Caldwell, and Paul David 
Caldwell, Infants, Rimmon Road, Woodbridge, New 
Haven, Conn., Defendants. 

Bill of Complaint to Appoint Trustees under a Deed of 
Trust and for Receivers to Operate Property. 

Filed June 12,1931. 

To the Supreme Court of the District of Columbia: 

The plaintiff William A. Strauch respectfully represents: 

1. That he is a citizen of the United States and a resident 
of the District of Columbia, and brings this suit both in his 

own right as a holder of certain real estate trust 

2 notes and in behalf of all other holders of real estate 
trust notes secured on the same property, having 

been authorized so to do by a voluntary organization of 
noteholders holding more than $100,000 of said notes as 
is hereinafter more particularly set forth. 

2. That the defendants Luther A. Swartzell and J. New¬ 
ton Brewer are citizens of the United States and residents 
of the District of Columbia and are sued as trustees under 
a certain deed of trust hereinafter mentioned. The defend¬ 
ant John A. I. Cassedy is a citizen of the United States and 
a resident of the District of Columbia; defendant Steph¬ 
ana P. McClaran is a citizen of the United States and a 
resident of the State of Maryland, and each is sued in his 
own right as a part owner of a leasehold interest herein- 
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after set forth. The defendant Hazel L. D. Caldwell Row¬ 
lands (otherwise known as Mrs. David D. Rowlands) is a 
citizen of the United States and a resident of tpe State of 
Connecticut and is sued in her own right as parf; owner of 
said leasehold interest and as guardian of S. l)ean Cald¬ 
well, 3rd, Charles Adams Caldvrell and Paul Dfcivid Cald¬ 
well, her minor children, who are owmers of a remainder 
interest in said leasehold estate after the life estate of said 
defendant Hazel L. D. Caldwell Rowlands. j 
3. That on the 15th day of June, 1928, Harry jWardman, 
Thomas P. Bones, James D. Hobbs, and Edmund D.Rheem, 
all of the District of Columbia, made and executed a deed 
of trust conveying to the defendants Luther A. Swartzell 
and J. Newton Brewer all the leasehold interest and estate, 
and the unexpired term of years yet to come, granted and 
demised to said Harry Wardman, Thomas P. Bones, 
James B. Hobbs and Edmund D. Rheem, by tWo instru¬ 
ments of lease, one from Henry W. Sohon arid Michael 
Heister, Trustees, and others, dated October 1, 1924, 
3 and recorded in Liber 5378, folio 1 of the Land 
Records of the District of Columbia, and the other 
from Henry J. Robb and L. Gardner Moore, joint tenants, 
dated March 31, 1928, and recorded among the aforesaid 
Land Records in and to the following describe^ land and 
premises situate in the City of Washington, district of 
Columbia, namely: lot numbered 43 in Square 1^3 and lots 
numbered 23 and 24 in Square 163 and known fcfr tax pur¬ 
poses as lot 846 in Square 163; said deed of tru^t securing 
the payment of $750,000, represented by 870 promissory 
notes bearing date June 15, 1928; each made by Ray¬ 
mond G. Leeth to the order of John H. Holmead; all of said 
notes being payable at the office of Swartzell, Rheem & 
Hensey Company, in the City of Washington, District of 
Columbia, five years after date, with interest at ihe rate of 
six (6) per cent per annum, payable semi-annurilly. That 
said deed of trust was duly recorded in Liber 6l|0, folio 21 
of the Land Records of the District of Columbia. Upon 
information and belief plaintiff avers that the aforesaid 
deed of trust represents a construction loan! made by 
Swartzell, Rheem & Hensey Company, a corporation, now 
in bankruptcy, for the erection of a/store building and 
apartment hotel upon the property aforesaid; and the 
aforesaid construction loan was issued for the construction 
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upon the property aforesaid of a building known as the 
La Salle. 

4. That on January 31, 1929, the said Harry Wardman, 
Thomas P. Bones, James D. Hobbs and Edmund D. Rheem, 
by assignment of even date, assigned all their interest in 
the aforesaid leasehold interest with the consent of the 
lessors thereof, to the defendants John A. I. Cassedy, 
Stephana P. McClaran, Hazel L. D. Caldwell, and Hazel 
D. L. Caldwell as guardian of S. Dean Caldwell, 3rd, 
Charles Adams Caldwell and Paul David Caldwell, infants, 
in the proportion of 83 per cent of said leasehold estate to 

said defendant Cassedy, 10 per cent thereof to said 
4 defendant McClaran, and the remaining 7 per cent 

to the said defendant Caldwell individually and as 
guardian of S. Dean Caldwell, 3rd, Charles Adams Cald¬ 
well and Paul David Caldwell, infants, which assignment 
was duly recorded in Liber 6318, folio 254 of the Land 
Records of the District of Columbia. 

5. Plaintiff further avers that the trust notes referred 
to in paragraph 3 Were endorsed without recourse by said 
John H. Holmead as an accommodation to the payee or 
straw party for said Swartzell, Rheem & Hensey Company, 
now bankrupt, and that thereunder the said company sold 
the notes to various and sundry individual purchasers con¬ 
stituting its clientele. That plaintiff is the owner and 
holder of four of said promissory notes in the aggregate 
amount of $8,000.00, being No. 25 for $5,000.00 and Nos. 
214, 215 and 216 for $1,000.00 each, which notes have not 
been paid. Plaintiff is further informed and believes and 
therefore avers that notes in the aggregate sum of $100,000 
out of the total sum of $750,000 secured by said deed of 
trust have been paid and canceled, leaving the sum of 
$650,000 represented by 788 promissory notes still unpaid. 

6. Plaintiff avers that said La Salle building was erected 
in two parts under two separate construction loans, each 
of which is secured by a separate deed of trust upon a 
ground lease. That the trust involved herein is on the 
north portion of said building located upon the corner of 
Connecticut Avenue and L street and extending on L Street. 
That the ownership of the ground and respective ground 
leases is entirely separate and distinct, and although the 
building was designed and built to be operated as a unit, 
the heating plant, elevators and main entrance are in the 
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south portion, and the two portions of said bhilding are 
now being operated separately. Plaintiff fuijther avers 
that the owners of the north portion upon which his 

5 notes are secured are required to pay to |the owners 
of the south portion one-half of the co^t of main¬ 
taining the heating plant, elevators, telephones and cost 
of management, notwithstanding the fact that i said north 
portion is not as much as one-half in area of the entire 
building. There is, however, a separate entrance to the 
north side on L Street and incomplete elevator Ifherein. 

7. Plaintiff avers that since January 1, 1931, the defend¬ 
ant John A. I. Cassedy has been operating the north por¬ 
tion of said building in behalf of himself and his co-owners 
of the leasehold estate. That said Cassedy resides in the 
largest apartment in said north portion free of rent, and 
another apartment in said portion is likewise occupied free 
of rent by a member of his family. That said two apart¬ 
ments are scheduled to rent at $250 and $85 per month 
respectively. That as part of the agreement with the south 
portion, the manager of the combined building occupies 
free of rent another apartment scheduled to ifent at $85 
per month. 

8. Plaintiff avers that said north portion of the building 
is a twelve-story structure including basement. That the 
first three floors and basement are occupied by Dplm & Mar¬ 
tin, Inc. under a 20-year lease, and that the rent of said 
Dulin & Martin, Inc. is in arrears. That the remaining 
eight floors are divided into ninety-eight apartments of 
which six are not rented at the present time in addition to 
the three mentioned in the preceding paragraph. That 
plaintiff is informed and believes and therefore avers that 
the operating revenues of said north portion at present 
aggregate $9,675.83 per month or $116,109.96 per year. 
That the taxes, ground rent, interest upon the d^ed of trust 
herein and expenses of operation aggregrate approximately 
$123,000. 

9. Plaintiff is informed and believes that thejre are now 

due and unpaid taxes in the amount of $q,500, a bal- 

6 ance due on the frigidaire installation bf approxi¬ 
mately $2,000, and semi-annual interest upon the 

deed of trust due December 15,1930 amounting tb $17,230.04 
which was advanced and paid by Swartzell, Rhpem & Hen- 
sey Company. That the cash now on hand is approximately 
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$10,000 which is insufficient to pay the semi-annual interest 
due to the noteholders on June 15, 1931 amounting to $19,- 
500, and that there is a quarterly payment of ground rent 
in the amount of $9,000 due July 1st. 

10. Plaintiff avers that the defendant Cassedy has noti¬ 
fied the plaintiff and other noteholders that the owners of 
the leasehold will not be able to pay the semi-annual interest 
amounting to $19,500 which is due June 15, 1931, and has 
requested that this payment be deferred and that the note¬ 
holders agree to a deduction of interest -payments from 6 
per cent to 5 per cent beginning with the interest payment 
due December 15th next. That a meeting of noteholders 
secured bv said deed of trust met Mav 27, 1931 to ascertain 
the situation and noteholders owning notes amounting to 
over $100,000 then present appointed a committee of their 
number to devise plans for the future operation of the 
property. That plaintiff was appointed a member of 
said committee. That said committee has worked on 
various plans and at a meeting held June 12, 1931, the said 
noteholders requested plaintiff to file a suit in his and their 
behalf for the appointment of trustees by the Court to act 
in substitution for the trustees under the deed of trust and 
for the appointment of receivers to operate the property 
under the direction of this Court. 

11. Plaintiff avers upon information and belief that the 
present operation of the north portion of the La Salle build¬ 
ing is not to the best interests of the noteholders. That if 
the present management is carried on, this valuable prop¬ 
erty may be foreclosed and sold, resulting in irrepa- 

7 rable loss to the security of plaintiff and other note¬ 
holders similarly situated. And plaintiff respect¬ 
fully submits that if this Court should appoint receivers 
as herein prayed, that the operation of the building will 
conserve both the interest of the noteholders and of the 
owners of the leasehold interest. 

12. Earlier proceedings for receivership in this matter 
have been withheld due to assurances to various noteholders 
by defendant Cassedy and his associates acting through 
their agents and attorneys in charge of the management of 
the property that all amounts accrued and accruing are be¬ 
ing held in a special account to be applied for the benefit 
of the property and the charges thereon, taxes, interest, etc. 
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13. Plaintiff is informed and believes that the interest 
of the noteholders secured by the aforesaid deed of trust, 
as well as the interest of the owners of the leasehold estate 
requires the removal of the defendants Swartzell and 
Brewer as trustees under the deed of trust for the reason 
that said defendant Swartzell is an elderly man ip bad health 
who is now and has been for a long time confinjed to a hos¬ 
pital, and that defendant Brewer is under indictment of 
the Supreme Court of the District of Columbia. That de¬ 
fendants Swartzell and Brewer have signified their consent 
to the substitution of trustees under the deed of trust here¬ 
tofore referred to as is evidenced by the answers of said 
defendant Swartzell and Brewer filed herein tendering their 
respective resignations as trustees and consenting to new 
trustees in their place and stead. 

14. Plaintiff is advised and believes and therefore avers 
that the matters herein complained of are of! common in¬ 
terest to a large number of persons owning similar notes 
of the same issue as his, that said persons aije located in 
various parts of the world, and that it is impracticable to 
attempt to bring all of the said persons before the Court, 
and therefore brings this suit in his own right and for the 

benefit of all other persons having similar interests. 
8 Wherefore, the premises considered, plaintiff 

prays: I 

1. That process may be issued against all the resident de¬ 
fendants requiring each and all of them to appear and 
answer (but not under oath—answer under oath being ex¬ 
pressly waived) the exigencies of this bill of complaint. 

2. That if the defendants or any of them cannot be found 
in said District, that service be made by publication, or as 
provided in Sec. 105 of the Code. 

3. That if the Court be of opinion that ap answer is 
required in behalf of S. Dean Caldwell, 3rd, Chprles Adams 
Caldwell and Paul David Caldwell, minors, thpt the Court 
appoint a guardian ad litem. 

4. That the defendants Luther A. Swartzell land J. New¬ 
ton Brewer be removed as trustees and that al new trustee 
or trustees be appointed by the Court to act ifi accordance 
with instructions of the Court in the place of said Luther 
A. Swartzell and J. Newton Brewer, and that the Court 
vest in said trustee or trustees all the title ai law and in 
equity contained in said deed of trust and thai the powers 
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of said substituted trustees be exercised under the instruc¬ 
tions of this court, including foreclosure herein. 

5. That a rule be issued out of this Honorable Court 
directed to the defendants John A. I. Cassedy, Stephana 
P. McClaren, and the defendant Hazel L. D. Caldwell Row¬ 
lands individually and as guardian for S. Dean Caldwell 
3rd, Charles Adams Caldwell and Paul David Caldwell, 
minors, requiring them and each of them to show cause, 
if any they may have, why a receiver or receivers pendente 
lite should not be appointed to operate the north portion 
of the La Salle building. 

6. That a receiver or receivers pendente lite be appointed 
to operate the said north portion of the La Salle building 
with full power and authority to receive and collect moneys 
derived from said operation and to make such disburse¬ 
ments and expenditures as may be incident to said opera¬ 
tion, including the engaging of suitable help and to take 
over and preserve all moneys not disbursed as aforesaid 

subject to the final disposition of this proceeding. 

9 7. That the collections now held by the defendant 

John A. I. Cassedy, his agents and Attorneys, be 
impressed with a trust and that said defendant John A. I. 
Cassedy be required to turn over and pay to such receiver 
or receivers all moneys held by him from the prior opera¬ 
tion of said building, and that a temporary restraining 
order be granted against the dispositon of said fund by 
said Cassidy. 

8. And for such other and further relief as to the Court 
may seem meet and proper. 

1 WILLIAM A. STRAUCH. 

COLLADAY, McGARRAGHY, PETTUS & 
WALLACE, 

By E. F. COLLADAY. 

B. B. PETTUS. 

GEO. E. SULLIVAN. 

PEELLE, OGILBY & LESH, 

By DALE D. DRAIN. 

ROBERT S. HUME. 

JAMES A. PURSELL. 

FRANCIS W. HILL, Jr. 

L. RUSSELL ALDEN. 
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District of Columbia, ss : 

William A. Straueh, being first duly sworn, deposes and 
says that he has read the foregoing petition tjy him sub¬ 
scribed, and knows the contents thereof; that ijhe matters 
and things therein stated of his own personal knowledge 
are true and those stated upon information apd belief he 
believes to be true. 

WILLIAM A. STRAUCH. 

Subscribed and sworn to before me this l^th day of 
June, 1931. 

[notarial seal.] ALBERT E. STEIN EM, 

Notary Public , D. C. 

10 Order Appointing Trustees under Dee$ of Trust 

and Receivers to Operate Property. 

Filed June 26, 1931. 

This cause came on to be heard upon the Bill of Com¬ 
plaint, as amended, and the answers of defendants Luther 
A. Swartzell, J. Newton Brewer, and the response to the 
rule to show cause by the Defendant, John A. JL Cassedy, 
and after argument and consideration of the skme by the 
Court, and the Court being of opinion that trustees under 
the Deed of Trust herein should be appointed in the place 
and stead of defendants Swartzell and Brewer, and that 
receivers pendente lite should be appointed in £uch cause, 
it is by the Court, this 26th day of June, 1931, adjudged, 
ordered, and decreed: 

1. That Luther A. Swartzell and J. Newton Brewer be 
and they hereby are removed as trustees and James 

11 A. Purcell and Francis W. Hill, Jr., b^ and they 
hereby are appointed trustees in the plac^ and stead 

of Luther A. Swartzell and J. Newton Brewer, trustees 
under deed of trust dated the 15th day of June, 1928, made 
by Harry Wardman, Thomas P. Bones, James D. Hobbs 
and Edmund D. Rheem to Luther A. Swartzell and J. New¬ 
ton Brewer, Trustees, and recorded on June 19, 1928, in 
Liber 6170 at folio 21 of the Land Records of the District 
of Columbia, secured upon certain leasehold interests and 
estates in Lot 43 in Square 163, and in Lots 23 and 24 in 

2—5913a 
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Thomas Corcoran’s subdivision of lots in Square 163 (the 
last named lots being known for tax assessment purposes 
as Lot 846 in Square 163). 

And the said James A. Purcell and Francis W. Hill, Jr. 
are hereby vested with all the title at law and in equity 
and with all the powers that were conveyed and vested in 
the said Luther A. Swartzell and J. Newton Brewer by 
said deed of trust, such powers to be exercised by said 
substituted trustees under the direction of this court in 
this cause. 

2. It is further ordered and decreed that Edward F. Col- 
lady, George E. Sullivan, and Enoch A. Chase, be, and they 
hereby are, appointed receivers pendente lite by the Court 
in the above entitled cause with instructions and direc¬ 
tions to take over, manage and operate, and collect rentals 
and income accrued or accruing from the La Salle Build¬ 
ing (North section), located at the southwest corner of 
Connecticut Avenue and L Street, Northwest, Washing¬ 
ton, D. C., being the property concerned in this cause; and 
to hold the same subject to the further order of this Court, 
and to do such other thing or things for the preservation 
of the property as the Court may direct with reference to 
said property by further orders of the Court in the prem¬ 
ises; provided, they shall first furnish an undertaking in 
the penal sum of Fifteen thousand dollars ($15,000). 
12 3. It is further ordered and decreed that the de¬ 

fendant John A. I. Cassedy, his agents and attor¬ 
neys, and any persons acting with him or under his direc¬ 
tion, shall forthwith deliver to the receivers the posses¬ 
sion of the said La Salle Building (North section), with 
the exception of one apartment hereinafter dealt with, and 
shall also deliver forthwith all property, books, papers 
and documents held in connection therewith, including 
leases with all tenants of said building, which lease shall 
be assigned over to said Receivers in writing, and shall 
pay to said receivers so much of the net amount collected 
and on hand in the possession of the said defendant Cas¬ 
sedy, his agents and attorneys, representing the collections 
of rents and profits from the said La Salle Building as 
shall have been collected since the filing of this proceed¬ 
ing, and also so much of the collections prior thereto as is 
requisite for the purpose of paying the unpaid taxes on 
said building in the sum of $5,533.54, and accrued penal- 
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ties, the amount of such taxes and penalties s^> paid with 
interest thereon at 6% per annum until repaid bfeing hereby 
declared to constitute a lien or charge ahead qf the notes 
secured by the Deed of Trust herein concerned in the 
event and to the extent that it is not determined upon the 
final adjudication of this cause that such amount was sub¬ 
ject to application in the interest of plaintiff apd the other 
noteholders for the payment of charges againslt the prop¬ 
erty as prayed in the bill, and subordinate pnly to re¬ 
ceivership certificates, if any, hereinafter issued under au¬ 
thority of the Court for the protection of the subject-matter 
herein concerned; and said defendant Cassedy,! his agents 
and attorneys, are hereby restrained and enjoined until 
the further order of the Court herein from using other¬ 
wise than to pay charges against the property any part 
of the remainder of said total amount collected and on 
hand as aforesaid, such injunction being conditioned upon 
the plaintiff giving an undertaking approved by the Court 
in the penalty of $4,000. 

13 4. It is further ordered and decreed that said re¬ 
ceivers shall permit defendant John A. I. Cassedy 

to occupy apartment 1112 or a substantially) equivalent 
apartment, free of rent until June 15, 1933, of until such 
earlier time as the receivers may no longer be in control 
and possession of the building, and said receivers shall 
continue to rent as furnished apartments until otherwise 
ordered by the Court the apartments now undqr rental as 
furnished apartments with furniture owned by defendant 
Cassedy, the receivers paying to defendant Cassedy such 
portion of the rental collected therefrom as ma^ be agreed 
upon with said Cassedy or as the Court may hereafter 

dirprt 

JESSE C. ADKINS, 

Justice. 

14 Petition of Receivers for Instruction 

Filed November 28, 1932. 

The petition of Edward F. Colladay, George E. Sullivan 
and Enoch A. Chase, Receivers heretofore appointed herein, 
respectfully states: 

1. As the result of their management of th^e property 
concerned in this proceeding, they now have bn hand in 
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bank a balance of $15,672.11. This amount is a net after 
payment of all taxes, ground rent to the end of the year 
1932, and after payment of all expenses of every kind ex¬ 
cepting Receivers’ commissions for the last six months of 
1932. The additional receipts to the end of 1932 will 
amount to about $6,500.00, less expenditures aggre- 
15 gating about $1,600.00. So that the total net cash 
balance accruing to the end of 1932 will amount to 
about $20,572.11, which amount is subject to payment of 
Receivers’ commissions for the last six months of 1932 
as aforesaid. 

2. As the record in this proceeding discloses, the subject 
matter securing the deed of trust concerned consists of 
two certain ninety-nine year leaseholds which are condi¬ 
tioned upon and subject to the payment of quarterly 
ground rent instalments of $9,000.00 each ($4,500.00 on 
each leasehold) on January 1, April 1, July 1 and October 1 
of each year, as well as the payment of all real estate 
taxes. These ground rents, taxes and the other expenses of 
operating the property (exclusive of Receivers’ commis¬ 
sions and interest on the $650,000.00 deed of trust herein 
concerned) aggregate about $84,000.00 per annum, or 
about $7,000.00 per month. The apartment house con¬ 
cerned, namely, the North Section of the LaSalle, com¬ 
prises two kinds of rented premises (1) ninety-eight apart¬ 
ments located on the fifth, sixth, seventh, eighth, ninth and 
tenth floors, and (2) store premises occupied by Dulin & 
Martin Company consisting of three stories, each of which 
is of a height greater than that of the stories devoted to 
apartments, and which store premises were especially con¬ 
structed and completed to suit the requirements of the 
said lessee, which has occupied said store premises since 
June 1,1929 under a twenty year lease dated July 15, 1929, 
a true copy of which is hereto annexed marked Exhibit 
“A” and made a part hereof. Of the said ninety-eight 
apartments, thirty-three are now vacant, the rentals from 
which would amount to about $2,300.00 per month. The 
other sixty-five apartments produce a gross rental of about 
$3,800.00 per month. The number of vacancies now exist¬ 
ing is unusual and abnormal, and is greater than at any 
previous period of the Receivership. In the early fall of 
1931 the vacancies numbered about thirty-one, but these 
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Receivers succeeded in reducing that humber to 
about fifteen by the spring of 1932. The subsequent 


increase in number of vacancies has occurred not¬ 
withstanding the utmost diligence and untiring efforts of 
the Receivers, and are due to the critical stage of what is 


commonly called the depression. From the foregoing fig¬ 
ures, it will be seen that the apartments would have to be 
rented practically 100% in order to produce grdss revenue 
therefrom sufficient to pay the necessary monthly expenses 
of about $7,000.00 already referred to. It rarely happens 
that any apartment house is rented 100%. It is accord¬ 
ingly necessary that a substantial rental shall ^be derived 
out of the store premises aforesaid in order tcj take care 
of the ground rent, taxes, and other necessary expenses, in 
default of which the security of the noteholders under the 
deed of trust herein concerned would be wholly lost. 

3. The lessee of said store premises is indebted to these 
Receivers for back rent in the sum of $36,36$.58. This 
amount has been accruing from month to month! since Jam 
uary, 1931, about five months before the appointment of 
the Receivers, and represents the difference between the 
monthly rental called for by the aforesaid lea^e and the 
actual payments on account made from month to month. 
The business of said lessee was recognized by these Re¬ 


ceivers’ predecessor as being so far reduced in volume by 
the business depression that it was not feasible for it to 
pay promptly each month the amount of rental fped by the 
aforesaid lease, and after careful inquiry into the matter 
by these Receivers, after their appointment, th^y reached 
the same conclusion, and, accordingly, felt compelled to ex¬ 
tend a partial moratorium to said lessee which h&s resulted 
in the accrual of the aggregate back rent aforesaid. Said 
back rent amounting to $36,363.58 includes unpaid amounts 
both accruing before and after the appointment of 
17 these Receivers. When the Receivers took charge 
on June 26, 1931, it was immediately discovered the 
lessee had been paying rent since the previous first of Jan¬ 
uary at only eighty per centum of the rate of $50,000.00 per 
annum as called for by the contract of lease, or at the 
monthly rate of $3,333.33 instead of $4,166.67. Under the 
terms of the lease, the rental rate of $50,000.00 £>er annum 
was increased to $55,000.00 per annum or $4,^83.33 per 
month, commencing June 15, 1931; but the business condi- 
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tions continued to be such that the Receivers felt compelled 
to grant a partial moratorium of $1,250.00 per month dur¬ 
ing the remainder of the year 1931, making the monthly 
receipts from said lessee on account of rent $3,333.33 for 
said remainder of 1931. At the beginning of the year 1932, 
these Receivers found the condition of said lessee’s busi¬ 
ness to be such that it was necessary to extend to it a still 
further partial moratorium by permitting the payment of 
$30,000.00 on account during the year 1932 consisting of 
eleven monthly payments of $2,696.97 each, commencing 
February, 1932. Your Receivers have been careful to ap¬ 
ply all receipts from said lessee on account of back rent, 
of which the lessee was expressly advised, so as to preserve 
at all times the landlord’s lien for three months’ rent. 

4. Your Receivers are now confronted with a new de¬ 
velopment in regard to the aforesaid lease of said store 
premises. The lessee advise.s the Receivers that it is un¬ 
able to continue to do business in said store premises, and 
must at least vacate the same if not close out its business 
altogether, unless (1) the said lease be cancelled and a new 
rental basis for the future agreed upon, and, (2) the sum 
of $7,500.00 be accepted by the Receivers in full of the 
aforesaid $36,363.58 back rent owing under said lease, 
which said $7,500.00 said lessee asserts to these Re- 
18 ceivers constitutes the maximum sum that it can 
raise for that purpose. Said proposal by said les¬ 
see is contained in letter signed by its counsel, Walter B. 
Guy Esquire and dated November 18, 1932, a true copy of 
which is hereto annexed marked Exhibit “B”, and made a 
part hereof. The minimum rental of $30,000.00 a year 
mentioned in the aforesaid proposal of said lessee of said 
store premises is at the same rate that has been paid by 
said lessee on account for the calendar year 1932. In or¬ 
der to assist these Receivers and the Court in passing upon 
such proposal, these Receivers have recently obtained a 
report from a disinterested Certified Public Accountant, 
Mr. Clifford M. Stoy, with respect to the condition of the 
business, assets and liabilities of said lessee, which said re¬ 
port is hereto annexed marked Exhibit “C” and made a 
part hereof. As will appear from said repo-t, the net as¬ 
sets of said lessee as of September 30, 1932 amount to 
$160,153.73, and, upon the conclusion of certain proposed 
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composition settlement of rent and creditors s^id net as¬ 
sets will be increased to a total of $278,375.26!, resulting 
principally from a curtailment of accounts payable by set¬ 
tlements of large amounts thereof on a basis of about forty 
per cent of their faces. 

5. Your Receivers are urgently in need of the instruc¬ 
tions and directions of the Court with reference to the 
aforesaid proposal of the lessee of the afordsaid store 
premises. 

6. Your Receivers also desire the instructions and direc¬ 
tions of the Court with reference to the making to the note¬ 
holders under the deed of trust herein concerned, of some 
payment on account of interest at the present time out of 
the funds now on hand. 

Wherefore, the premises considered, petitioners pray the 
instructions and directions of the Court: 


I. With respect to the proposal of Dulin & Martin Com¬ 
pany hereinabove set forth, concerning the store premises 
occupied by said Dulin & Martin Company and on 
19 the making of a new or substitute lease agreement. 


II. With respect to the making at this time of some 
payment to the noteholders under the deed of trust herein 
concerned on account of interest due them. 

III. With regard to the payment to themselves during 
the month of December 1932 of the usual commission of five 
per centum on the gross amount of money they have col¬ 
lected since the Court’s order of June 23, 1931, said five 
per centum to be equally apportioned between them. 

IV. And for such other further and general relief as the 
nature of the matters hereinbefore referred to ifiay require 


and to the Court may seem just and meet. 

EDWARD F. COLLADAY, 
GEORGE E. SULLIVAN, 
ENOCH A. CHASE, 

Receivers. 

District of Columbia, ss : 

* 


Edward F. Colladay, George E. Sullivan, 



Enoch A. 


Chase, being first duly sworn, on oath depose ahd say: 


That they have read the foregoing petition by them sub¬ 
scribed and know the contents thereof; that the matters and 
things therein stated upon their own personal knowledge 
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are true and those state- upon information and belief, they 
believe to be true. 

EDWARD F. COLLADAY. 
GEORGE E. SULLIVAN. 
ENOCH A. CHASE. 

Subscribed and sworn to before me this 28th day of No¬ 
vember, 1932. 

FRANK E. CUNNINGHAM, 

Clerk , 

ByALF G. BUHRMAN, 

Asst. Clk. 

20 Exhibit “A”. 

Filed November 28, 1932. 

This lease, made this 15th day of July, One Thousand 
Nine Hundred and Twenty-nine, by and between Harry 
Wardman, Thomas P. Bones, James D. Hobbs and Edmund 
D. Rheem, of the District of Columbia, hereinafter called 
the Lessors (which expression shall include each individual 
lessor, jointly and severally, their and each of their suc¬ 
cessors, heirs and assigns, where the context so requires or 
admits), and Dulin & Martin Company, a Virginia corpora¬ 
tion, doing business in the District of Columbia, hereinafter 
called the Lessee, (which expression shall include its succes¬ 
sors and assigns, where the context so requires or admits). 

Whereas, under and by virtue of a certain agreement 
dated March 15th, 1928, between the parties, herein called 
Lessors, and said corporation, herein called Lessee, a build¬ 
ing has been constructed at the Southwest corner of Con¬ 
necticut Avenue and L Streets, N. W., Washington, D. C., 
and substantially completed, though certain minor adjust¬ 
ments remain to be made, and whereas, said parties have 
agreed to enter into a lease in the manner and form as fol¬ 
lows, and that the Lessors, by reason of delay in completing 
said building, have waived the rent for the first half of the 
month of June, 1929, and the Lessee has waived all claim 
for liquidated damages provided for in said agreement, 

Witnesseth: That the Lessors, for and in consideration of 
the rents and covenants hereinafter reserved and contained, 
to be paid, kept and performed by the Lessee, have granted, 
demised and leased unto the Lessee, the lower three (3) 
floors above ground, and the basement, including the vaults 
built under the sidewalks with the exception of such space 
as may be required for the heating plant and the storage of 
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coal, as shown in certain plans identified by the signatures 
of the parties hereto, of the building erected upon [the South¬ 
west corner of Connecticut Avenue and L Street] N. W., in 
the City of Washington, District of Columbia, ^nd having 
a frontage on Connecticut Avenue of 51.17 feet, and on L 
Street of 141.67 feet, now known and shown in Best’s Plat 
Books as original Lots No. 43, 23 and 24, said last two num¬ 
bered lots having been subdivided and now shovbn as Lots 
824, 825, 826, 827, 835 and 836, in Square 163, inJ said City 
and District, which said plans and specifications shall be 
considered as a part hereof, together with all pjiblic alley 
facilities and all appurtenances, rights, teasements 
21 and fixtures thereunto belonging, to have apd to hold 
the same for the exclusive use and occupancy of the 
Lessee, for a period of twenty (20) years, from June 1,1929 
to May 31,1949. | 

The said Lessors hereby covenant and agree wi£h the said 
Lessee: 

1. That they will deliver possession of said premises not 
later than the date hereof, clean and in good condition, and 
ready for occupancy, and will keep the exterio^ of same 
water tight and in good condition and repair. 

2: That they will at their own expense, make ahy and all 
repairs and replacements which may be necessary by the 
actions or defaults of their agents or employees, or by the 
occupants of the building, or occasioned by any defect or 
oversight in the construction of the building, or required by 
any law or regulation now or hereafter in force ip the Dis¬ 
trict of Columbia. 

3. That they will furnish, without additional c 
for the premises hereby leased whenever required, so that 
the same may at all times be kept at a temperature of 70 
degrees Fahrenheit. 

4. That the Lessee paying the rent hereby reserved, and 
performing the several covenants and stipulations herein 
on its part contained, shall and may peac-ably aid quietly 
have, hold and enjoy the demised premises during the term 
hereof. 

The said Lessee hereby covenants with the said Lessors: 

1. That it will, subject to the waiver by the Lessors of 
rent for the first half of the month of June, 1929, during the 

3—5913a 


irere, heat 


18 


W. A. STRATJCH VS. E. F. COLLADAY ET AL. 


continuance of the term hereby granted, pay to the Lessors 
an annual rental of Fifty Thousand Dollars ($50,000.00) 
for each of the first two (2) years of said term, an annual 
rental of Fifty-five Thousand Dollars ($55,000.00) for each 
of the next following three (3) years of said term, an annual 
rental of Sixty-seven Thousand Dollars ($67,000.00) for 
each of the next following five (5) years, and an annual 
rental of Seventy Thousand Dollars ($70,000.00) for each 
of the final ten (10) years, said rental to be payable in 
monthly installments in advance, commencing for the first 
payment subject to the above waiver on June 1, 1929, and 
said Lessee will also pay to the said Lessors as additional 
rental for said property, to be applied by the Lessors to the 
payment of taxes only, one-half of any increase, if any, in 
general taxes, which may be assessed on the real 
22 estate the lower floors of which are hereby leased to 
the Lessee, over and above the maximum assessment 
of such taxes made prior to or for the year beginning July 
1st, 1930 said additional rentals, if any, to be paid upon de¬ 
mand by the Lessors, at the times such taxes fall due, and 
beginning for the fiscal year of the District of Columbia, 
ending June 30th, 1931, and to continue during the term 
hereof, subject to a pro rata adjustment for the last eleven 
(11) months of the term hereby granted. 

2. That it will not suffer or commit any waste of or upon 
said premises, or do or permit any unlawful act in or upon 
the same. 

3. That it will, during said term, keep, operate and main¬ 
tain the interior of the premises hereby demised in good 
repair, reasonable wear and tear, damage by fire or other 
casualties, not occasioned by its negligence, excepted, but 
the Lessee shall not be obliged to make any repairs occa¬ 
sioned by any defect in the construction of the building, nor 
assume any responsibility therefor. 

4. That it will make no structural alterations or additions 
to or upon said premises without the consent of the Lessors 
being first obtained in writing. 

5. That it will, at the expiration of its tenancy, quietly 
yield up said premises in like good tenantable condition in 
all respects as the same now are, ordinary wear and tear, 
fire or casualty not occasioned by its negligence excepted. 

Provided, always, that if said rent or any part thereof 
should be in arrears or unpaid for more than ten (10) days, 
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or if the Lessee shall at any time fail or neglect jo perform 
or observe any of the covenants, conditions or agreements 
herein contained on its part to be performed ancj. observed, 
for a period of ten ( 10 ) days after it shall have b^en notified 
of such default by the Lessors, or if the Lessee shiall become 
bankrupt or insolvent, or shall compound with itd; creditors, 
then and in that event it shall be lawful for the Lessors or 
any person or persons duly authorized by them, in their be¬ 
half, without any formal notice or demand, to cancel and 
receive this lease, and enter into and upon the said demised 
premises and take possession thereof, or any part thereof 
in the name of the whole, and said premises peaceably to 
hold and enjoy thenceforth as if these presents hajd not been 
made, without any prejudice to any right of action 
23 or remedy of the Lessors in respect to the antecedent 
breach of any of the covenants by the Lessee herein 
contained. 

Provided, also, that in case said building and premises, or 
any part thereof, shall be destroyed or damaged, without 
fault or negligence on the part of the Lessee, 30 that the 
same shall be unfit for occupancy or use, then the rent or a 
fair and just proportion thereof, according to th^ nature of 
the damage sustained, shall be suspended and (lease to be 
payable until said premises shall be repaired anld made fit 
for occupancy and use, by and at the expense of the Lessors, 
when the obligation to pay full rent on the part of the Lessee 
shall be resumed. Provided, however, that should the said 
Lessors not make such repairs and restoration as herein 
provided within a reasonable time, the said Lessee shall 
have the right to make the same and charge tlie expense 
thereof against the rent hereinbefore provided. 

Provided, also, that in the event that any mortgage upon 
said premises or any installments or any interest thereon 
or any other incumbrances upon said premises shall become 
due and unpaid during the term of 'this lease, jhe Lessee 
shall have the right to pay same and deduct the amount so 
paid from any rent due or to become due under this lease, 
it being expressly provided, however, that the remedy con¬ 
tained in this paragraph is cumulative and not exclusive 
and that the payment of any mortgage, installment or in¬ 
terest or any other incumbrance upon said premises by the 
Lessee shall in no wise impair its right to recovejr damages 
for any loss sustained during any unexpired term of this 
lease. 
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Should the Lessors, their heirs and assigns, desire at any 
time during the term of this lease, or any renewal thereof, 
to re-finance any existing mortgage, deed of trust or other 
incumbrance upon said property, or any part thereof, or to 
place any new mortgage, deed of trust or other incumbrance 
upon the same, then, to the extent of one first mortgage, 
deed of trust or other incumbrance securing the principal 
sum not to exceed Seven Hundred and Fifty Thousand Dol¬ 
lars ($750,000.00), this lease shall be and become 
24 subordinate thereto, and the said Lessors represent 
and warrant to the said Lessee that there is no mort¬ 
gage, deed of trust or other incumbrances upon said prop¬ 
erty, at the time of the execution of this lease, exceeding the 
principal sum of $750,000.00. 

It is further provided that each party to this lease shall 
have the privilege of obtaining insurance for the purpose of 
affording protection under the terms hereof. 

It is also agreed that the waiver of any one breach of any 
covenant or agreement herein contained, shall not be con¬ 
strued as a waiver of any subsequent breach or of the cove¬ 
nant itself. 

In witness whereof the parties of the first part have 
hereunto signed their names and affixed their seals, and the 
party of the second part has caused its corporate name 
to be subscribed hereto by Horace Dulin, its President, who, 
by resolution of the Board of Directors of said company has 
been appointed tho attorney-in-fact of said corporation to 
acknowledge this lease as its act and deed, and its cor¬ 
porate seal to be hereunto affixed, attested by its secretary, 
in duplicate, in the City of Washington, on the day and year 
first hereinbefore written. 

Witness i 

(Signed) HARRY WARDMAN. [seal.] 

(Signed) MARTHA BELLE DAUBIN. 

(Signed) THOMAS P. BONES. [seal.] 

(Signed) MARIE C. EICHELSER. 

(Signed) JAMES D. HOBBS. [seal.] 

(Signed) MARIE C. EICHELSER. 

(Signed) EDMUND D. RHEEM. [seal.] 

(Signed) ' MARIE C. EICHELSER. 

1 DULIN & MARTIN COMPANY, 
(Signed) By HORACE DULIN, 

President. 
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Attest: 

(Signed) WALTER B. GUY, 

[seal.] Secretary . 

Pursuant to the terms of a decree of the Supreme Court 
of the District of Columbia in the case of Strauqh v. Swart- 
zell, et al., Equity No. 52995, I hereby assign all of my in¬ 
terest in and to the within lease to Edward F. Colladav, 

w 7 

George E. Sullivan, and Enoch A. Chase, Receivers, La 
Salle Building (North portion). 

(Signed) JOHN I. C4SSEDY. 

25 United States of America, 

District of Columbia, To wit: 

I, Marie C. Eichelser, a Notary Public in and for the 
District of Columbia, do hereby certify that Harry Ward- 
man, Thomas P. Bones, James D. Hobbs, and Edmund D. 
Rheem, parties to a certain lease bearing date on the 15th 
day of July, 1929, and hereto annexed, personally appeared 
before me in said District the said Harry Wardman, 
Thomas P. Bones, James D. Hobbs, and Edmund D. Rheem, 
being personally well known to me as the persons who exe¬ 
cuted the lease, and acknowledged the same to l)e their act 
and deed. 

Given under my hand and seal this 15th day of August, 
1929. j 

(Signed) [seal.] MARIE C. EICHELSER. 

United States of America, 

District of Columbia, To wit: 

I,-, a Notary Public in and for the District of 

Columbia, do hereby certify that-part- to a cer¬ 
tain lease bearing date on the — day of -, 19—, and 

hereto annexed, personally appeared before me in said Dis¬ 
trict, the said-being personally well known to me 

as the person- who executed the lease, and acknowledged 
the same to be — act and deed. 

Given under my hand and seal this — day of j-, 19—. 

■ 
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Should the Lessors, their heirs and assigns, desire at any 
time during the term of this lease, or any renewal thereof, 
to re-finance any existing mortgage, deed of trust or other 
incumbrance upon said property, or any part thereof, or to 
place any new’ mortgage, deed of trust or other incumbrance 
upon the same, then, to the extent of one first mortgage, 
deed of trust or other incumbrance securing the principal 
sum not to exceed Seven Hundred and Fifty Thousand Dol¬ 
lars ($750,000.00), this lease shall be and become 
24 subordinate thereto, and the said Lessors represent 
and warrant to the said Lessee that there is no mort¬ 
gage, deed of trust br other incumbrances upon said prop¬ 
erty, at the time of the execution of this lease, exceeding the 
principal sum of $750,000.00. 

It is further provided that each party to this lease shall 
have the privilege of obtaining insurance for the purpose of 
affording protection under the terms hereof. 

It is also agreed that the waiver of any one breach of any 
covenant or agreement herein contained, shall not be con¬ 
strued as a waiver of any subsequent breach or of the cove¬ 
nant itself. 

In witness whereof the parties of the first part have 
hereunto signed their names and affixed their seals, and the 
party of the second part has caused its corporate name 
to be subscribed hereto by Horace Dulin, its President, w'ho, 
by resolution of the Board of Directors of said company has 
been appointed the attorney-in-fact of said corporation to 
acknowledge this lease as its act and deed, and its cor¬ 
porate seal to be hereunto affixed, attested by its secretary, 
in duplicate, in the City of Washington, on the day and year 
first hereinbefore written. 

"Witness i 

(Signed) HARRY WARDMAN. [seal.] 

(Signed) MARTHA BELLE DAUBIN. 

(Signed) THOMAS P. BONES. [seal.] 

(Signed) MARIE C. EICHELSER. 

(Signed) JAMES D. HOBBS. [seal.] 

(Signed) MARIE C. EICHELSER. 

(Signed) EDMUND D. RHEEM. [seal.] 

(Signed) • MARIE C. EICHELSER. 

DULIN & MARTIN COMPANY, 
(Signed) By HORACE DULIN, 

President. 
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Attest: 

(Signed) WALTER B. GUY, 

[seal.] Secretary. 

Pursuant to the terms of a decree of the Supreme Court 
of the District of Columbia in the case of Straucji v. Swart- 
zell, et al., Equity No. 52995, I hereby assign alJL of my in¬ 
terest in and to the within lease to Edward F. Colladay, 
George E. Sullivan, and Enoch A. Chase, Receivers, La 
Salle Building (North portion). 

(Signed) JOHN I. C^SSEDY. 

25 United States of America, 

District of Columbia , To wit: 

I, Marie C. Eichelser, a Notary Public in apd for the 
District of Columbia, do hereby certify that Harry Ward- 
man, Thomas P. Bones, James D. Hobbs, and ]jldmund D. 
Rheem, parties to a certain lease bearing date <^n the 15th 
day of July, 1929, and hereto annexed, personally appeared 
before me in said District the said Harry Wardman, 
Thomas P. Bones, James D. Hobbs, and Edmund D. Rheem, 
being personally well known to me as the persons who exe¬ 
cuted the lease, and acknowledged the same to be their act 
and deed. 

Given under my hand and seal this 15th day of August, 
1929. 

(Signed) [seal.] MARIE C. EICHjELSER. 

United States of America, 

District of Columbia , To wit: 

I,-, a Notary Public in and for the District of 

Columbia, do hereby certify that-parlj- to a cer¬ 
tain lease bearing date on the — day of-, 19—, and 

hereto annexed, personally appeared before me in said Dis¬ 
trict, the said-being personally well known to me 

as the person- who executed the lease, and acknowledged 
the same to be — act and deed. 

Given under my hand and seal this — day of \ -, 19—. 
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Should the Lessors, their heirs and assigns, desire at any 
time during the term of this lease, or any renewal thereof, 
to re-finance any existing mortgage, deed of trust or other 
incumbrance upon said property, or any part thereof, or to 
place any new mortgage, deed of trust or other incumbrance 
upon the same, then, to the extent of one first mortgage, 
deed of trust or other incumbrance securing the principal 
sum not to exceed Seven Hundred and Fifty Thousand Dol¬ 
lars ($750,000.00), this lease shall be and become 
24 subordinate thereto, and the said Lessors represent 
and warrant to the said Lessee that there is no mort¬ 
gage, deed of trust or other incumbrances upon said prop¬ 
erty, at the time of the execution of this lease, exceeding the 
principal sum of $750,000.00. 

It is further provided that each party to this lease shall 
have the privilege of obtaining insurance for the purpose of 
affording protection under the terms hereof. 

It is also agreed that the waiver of any one breach of any 
covenant or agreement herein contained, shall not be con¬ 
strued as a waiver of any subsequent breach or of the cove¬ 
nant itself. 

In witness whereof the parties of the first part have 
hereunto signed their names and affixed their seals, and the 
party of the second part has caused its corporate name 
to be subscribed hereto by Horace Dulin, its President, who, 
by resolution of the Board of Directors of said company has 
been appointed the attorney-in-fact of said corporation to 
acknowledge this lease as its act and deed, and its cor¬ 
porate seal to be hereunto affixed, attested by its secretary, 
in duplicate, in the City of Washington, on the day and year 
first hereinbefore written. 

Witness: 

(Signed) HARRY WARDMAN. [seal.] 

(Signed) MARTHA BELLE DAUBIN. 

(Signed) THOMAS P. BONES. [seal.] 

(Signed) MARIE C. EICHELSER. 

(Signed) JAMES D. HOBBS. [seal.] 

(Signed) MARIE C. EICHELSER. 

(Signed) EDMUND D. RHEEM. [seal.] 

(Signed) * MARIE C. EICHELSER. 

! DULIN & MARTIN COMPANY, 

(Signed) By HORACE DULIN, 

President . 
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Attest: 

(Signed) WALTER B. GUY, 

[seal.] Secretary. 

Pursuant to the terms of a decree of the Supreme Court 
of the District of Columbia in the case of Strauc^h v. Swart- 
zell, et al., Equity No. 52995, I hereby assign all of my in¬ 
terest in and to the within lease to Edward Ff. Colladay, 
George E. Sullivan, and Enoch A. Chase, Receivers, La 
Salle Building (North portion). 

(Signed) JOHN I. CESSEDY. 

25 United States of America, | 

District of Columbia , To wit: 

I, Marie C. Eichelser, a Notary Public in and for the 
District of Columbia, do hereby certify that H^rry Ward- 
man, Thomas P. Bones, James D. Hobbs, and Edmund D. 
Rheem, parties to a certain lease bearing date t>n the 15th 
day of July, 1929, and hereto annexed, personally appeared 
before me in said District the said Harry Wardman, 
Thomas P. Bones, James D. Hobbs, and Edmund D. Rheem, 
being personally well known to me as the persons who exe¬ 
cuted the lease, and acknowledged the same to be their act 
and deed. 

Given under my hand and seal this 15th day of August, 
1929. j 

(Signed) [seal.] MARIE C. EICHELSER. 

United States of America, 

District of Columbia , To wit: 

I,-, a Notary Public in and for the District of 

Columbia, do hereby certify that-par :- to a cer¬ 
tain lease bearing date on the — day of ->j 19—, and 

hereto annexed, personally appeared before me in said Dis¬ 
trict, the said-being personally well kr own to me 

as the person- who executed the lease, and acknowledged 
the same to be — act and deed. 

Given under my hand and seal this — day of-, 19—. 
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26 Exhibit “B” 

Filed November 28, 1932. 

Law Offices Walter B. Guy, Frederic B. Warder, Louis H. 

Mann. 

November 18th, 1932. 

Messrs. Edward F. Colladay, George 

Sullivan, Enoch A. Chase, Receivers, 

1331 G Street N. W., 

Washington, D. C. 

Gentlemen : 

Since our last conference we have determined that the 
most advantageous arrangement that it will be possible 
for Dulin & Martin Company to make with regard to the 
rent, would be as follows: 

1. That the rent at the present rate be continued until 
Januarv 1st, 1933. 

2. That a new lease be entered into, taking the place of 
the present lease, for a period of three years, beginning 
January 1st, 1933, at a minimum rental of $30,000.00, pay¬ 
able $2,500.00 per month, on the basis of 4 1 /2% on retail 
sales and 2Vo% on wholesale and concessionaire sales. Com¬ 
putation on the percentage basis to be made at the end of 
each year and any excess paid within ten days after the 
figures are complete. 

3. That the amount of unpaid rent be compromised on 
the basis of $7,500.00 cash, to be paid upon the approval 
by the Court of this arrangement, though in any event not 
earlier than January 10th, 1933. 

You will appreciate that the foregoing represents the 
maximum that it may be possible for Dulin & Martin Com¬ 
pany to pay; that the proposed settlement with the cred¬ 
itors and the accommodation from the Riggs National Bank 
both depend upon the approval of yourselves and the Court 
of these terms, and finally that unless the matter can be 
brought to a prompt close, it will be absolutely impossible 
to continue the business, for the reason that the other cred¬ 
itors whose claims aggregate nearly $200,000.00 will insist 
upon bankruptcy. 

Very trulv vours, 

(Sgd.) 

WBG :0. 


WALTER B. GUY. 
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27 Exhibit “C”. 

Filed November 28, 1932. 

Clifford M. Stoy, Certified Public Accountant (N. C. and 
D. C.), Investment Building, Washington, D. C. 

Registered as Public Accountant in Virginia. Enrolled to 
Practice Before the Treasury Department. 

Telephone: NA 9233. 

November 22, 1932. 

Messrs. Edward F. Colladay, George E. 

Sullivan, and Enoch A. Chase, 

Receivers, North Section La Salle, 

Washington, D. C. 

Gentlemen : 

According to request, I have made an examination of the 
affairs of Dulin and Martin Company, Incorporated, as at 
September 30, 1932, and as a result, I submit balance sheet 
according to books and balance sheet after giving effect to * 
payment of settlement of rent, and creditors composition 
as contemplated. 

Accounts receivable have been aged and scrutinized, and 
of the total retail charge accounts amounting to |$109,655.78 
about 80% are under 90 days, and 65% are September 
charges; of hotel charge accounts amounting t<i $32,664.72 
about 75% are under 90 days and over 30% are September 
charges. It appears that at least ninety per cent of ac¬ 
counts receivable will be collected under reasonable condi¬ 
tions. 

Inventory appears to be conservative, and I am advised 
by the auditor that very little of purchases m^de prior to 
1932 remain in stock, most of same having be^n disposed 
of in September sale. It is my opinion that, jas a going 
concern, inventory is not over-stated at $143,000.00. 

Confirmation at Riggs Bank shows, at this! date, $24,- 
385.57 of contract accounts are hypothecated for a loan of 
$18,448.51, and that in addition there is held bv said bank 
a note of $14,250.00, which is part of the composition agree¬ 
ment to pay. 




24 


W. A. STRAUCH VS. E. F. COLLADAY ET AL. 


28 Gross profit for year ended June 30,1932 was $220,- 
930.01 on net sales of $659,342.00, with net loss of 
approximately $31,000.00 as per income tax report. 

Charge sales for period January 1, 1932 to August 31, 
1932 were $277,175.31 and cash collections on accounts were 
$318,403.50. September charge sales were $86,002.88, and 
collections on accounts $25,755.94; the large amount of 
September sales being due to special discount sale. 

It is my opinion that with reduced expenses, under con¬ 
servative management, the corporation should show a profit 
at the close of next fiscal year. 

Respectfully submitted, 

C. M. STOY, 

Certified Public Accountant. 


CMS :MO. 
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Mortgage 3 yrs.—on Warehouse. 22 500 00 
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Dulin and Martin Company, Inc., Washington, D. C. 

Balance Sheet at September 30, 1932. 

After Giving Effect to Composition Settlement of Rent and Creditors. 

Assets. 
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Liabilities. 

Bank Loan on Collateral Sales Contracts. $18,448.51 
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Dulin and Martin Company, Inc., Washington, D. C. 

Composition Adjustment. 
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This assumes rent claim to be settled for $7,500.00. 
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33 Objections by Plaintiff to Acceptance of Proposal. 

Filed November 28, 1932. 

• * * • * • i • 

Comes now the plaintiff, William A. Strauch, by his 
attorney George E. Sullivan, and respectfully objects to 
any action accepting, or purporting to accept, or directing 
the acceptance of, the proposal of Dulin & Margin Co. re¬ 
ported in Receivers’ Petition filed herein Noyember 28, 
1932, and as grounds for such objections respectfully 
states: 

1. The acceptance of such proposal would be peyond the 
power and jurisdiction of the Court. 

2. It would involve the reverse of conservation. 

3. It would constitute a gift of the difference between 
$36,363.58 and $7,500 in accrued rent. 

4. Such attempted gift is sought to be obtained by said 
Dulin & Martin Co. on a patently unfair and discrimina¬ 
tory basis, namely, to the extent of about eighty per cent 
of the accrued rent, notwithstanding the existence of the 
landlord’s lien, to the extent of $13,750 (nearly twice the 
amount proposed to be paid); whereas the gifts from 
wholly unsecured creditors are shown to be fiiuch less, 
varying from absolutely nothing to sixty per cedt. 

5. It would enrich the stockholders of Dulin & Martin 
Co., at the expense of the noteholders whose rights are con¬ 
cerned and ought to be protected in this proceeding. 

6. It would attempt to release said Dulin & Martin Co. 

from its obligations under a 20-year leas^, upon the 

34 faith of which lease the store premises covered 
thereby were specially constructed for said lessee. 

7. It would create a new set-up for the receivership 
herein, commencing January 1, 1933, under whicjh the pre¬ 
vailing receipts would fall short by more thail $700 per 
month of meeting the fixed charges and monthhf expenses 
which aggregate in excess of $7,000 per month. 

GEO. E. SULLIvkN, 

Attorney for Plaintiff. 
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35 Memorandum. 

The Court has given very careful consideration to the 
petition of the receivers for instruction with respect to the 
modification of the lease of Dulin & Martin Company and 
the compromise or settlement of the claim against the com¬ 
pany for accrued rent. Hearings were held on two occa¬ 
sions at which were present the receivers and representa¬ 
tives of Dulin & Martin Company, and at the last hearing, 
also representatives of the Riggs National Bank and the 
Creditors ’ Committee. 

The majority of the receivers earnestly recommend that 
the lease be modified by a supplemental agreement wherein 
it shall be provided that for a period of five years begin¬ 
ning January 1st, 1933, the minimum rental shall be $30,- 
000 per annum, payable $2,500 per month, on the basis of 
4 y 2 per cent on retail sales and 2% per cent on wholesale 
and concessionaire sales. The computation on the percent¬ 
age basis is to be made at the end of each year and any 
excess paid within ten days after the figures are complete. 

The majority of the receivers likewise recommend that 
the amount of the unpaid rent be compromised on the basis 
of $7,500 in cash, payable on or before January 10, 
1933. 

36 Dulin & Martin Company, the tenant, is in finan¬ 
cial difficulties. It is unable to pay the rent re¬ 
served in the original lease. The receivers, therefore, face 
the loss of the tenant. Mr. Colladay, speaking for himself 
and his co-receiver, Mr. Chase, sums up the situation as 
follows: 

“Speaking for Mr. Chase and myself we recommend the 
acceptance of the offer of Dulin & Martin Company, as in 
our judgment, our judgment after weeks of study of this, 
or months of study of it, is that this is the most desirable 
thing that can be done in the interests of the note holders, 
and in the interest of the receivership. It, in our judg¬ 
ment, is necessary that this receivership be kept going. 
Otherwise, the notes held by the various note holders will 
become absolutely worthless, and in order to keep the re¬ 
ceivership going it is essential that we have not only the 
rentals which we have been drawing from' the rental of the 
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apartments, but also the rental from this ^tore space. 
Under present business conditions I doubt very much that 
in any reasonable length of time we could fjnd another 
tenant to take that store space, and if we should find a 
tenant it would be on a grossly sacrificial basis^ the tenant 
dictating the amount of the rent, and not the receivers dic¬ 
tating the amount of the rent. I am satisfied that any 
rental we could get would be approximately one half of the 
guaranteed minimum rental of $30,000 a yeajr which we 
are offered by Dulin & Martin Company in th^s new pro¬ 
posal, and $15,000 a year rent from the new tenant would 
not enable the receivers to continue. They would be con¬ 
fronted with ground rent payments, tax payments and ex¬ 
pense payments, and it would be of such an aggregate, tak¬ 
ing into consideration the experience the receivers have 
had in the period of nearly a year and a hal^, that they 
could not be covered by the income which they would re¬ 
ceive from the rentals of the apartment space and the rent 
of the store at such rates; and it is the opinion of the 
majority of the receivers that this is a very desirable pro¬ 
posal and should be accepted. 

* # * * * # | # 

‘ 1 In the event it is not accepted there will be two alterna¬ 
tives: One to simply struggle along, if Duliij. & Martin 
should endeavor further to continue in business on a hit 
or miss basis, or, if they should decide not to pontinue in 
business to go into receivership and continue under a 
receivership, and we would have in the latter instance nego¬ 
tiations with the receiver of Dulin & Martin Company for 
a new rental basis, which we might as well degl with now 
as to wait until then; or, if it is not a different basis, we 
collect the amount of our lien, which is three months rent, 
and then collect whatever percentage there migljit be in the 
final distribution of the assets for the remainder of this 

$36,000, which we allege, and which Dulih & Martin 
37 Company claim is only some $31,000; and we would 

probably recover in the aggregate somewhere in the 
neighborhood of $14,000 to $15,000 out of this alleged $36,- 
000, having no tenant and no money, and thei^ come into 
Court and ask to be discharged as receivers because it was 
impossible to carry on. 

5—5913 a 
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4 ‘The Court: Then after you did that, the next step 
would be to what, foreclose and have the sale? 

“Mr. Colladay: There would not be anything to fore¬ 
close; there would not be anything left. 

“The Court: There is a building there. 

“Mr. Colladay: There is a building there, but the ground 
rent would have produced a default and have carried the 
land and the building back to the owners of the fee simple 
title after default in payment of ground rent.” 

It is quite proper to say that Mr. George E. Sullivan, the 
third receiver, is not in entire accord with his co-receivers. 
He declines to recommend the modification of the lease in 
the manner suggested, although it may be said fairly that 
his main objection was to the proposal to terminate the 
lease at the expiration of a three year period. This lease 
is for a term of twenty years from June 1,1929, and, there¬ 
fore, has approximately seventeen years to run. The rent 
agreed to be paid is $50,000 per annum for the first two 
years of the term; $55,000 per annum for the next three 
years; $67,000 per annum for the next following five years, 
and for the next and final ten years, the sum of $70,000. 

The proposition now is, not to terminate this lease at the 
expiration of five years from January 1, 1933, but to mod¬ 
ify the provisions with respect to the amount of rent, 
so that when modified the lease will provide for a minimum 
rental of $30,000 per annum for and during a period of 
five years from that date. This proposed modification does 
not affect the term. 

38 Mr. Sullivan objects to the compromise of the ac¬ 
crued rent for the cash payment of $7,500, and his 
objection is reflected in the formal objections to the pro¬ 
posal filed by the plaintiff in this court November 28, 1932. 

The Court is concerned for the most part with the inter¬ 
ests of the holders of the bonds and other creditors of the 
North half of the La Salle Apartment building. The La 
Salle does not own the ground on which the apartment is 
erected. It has a long term lease, and if default is made 
in the payment of rent, taxes and insurance for thirty 
days after due notice, the lessors, the owners of the ground, 
may declare the term ended and the lease terminated, can¬ 
celled and annulled. Such action would destroy the under¬ 
lying security of the bond holders. It is therefore neces- 


i 

i 
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sary that the receivers make every effort to j protect this 
security pending the final disposition of the mkin proceed¬ 
ing. | 

It is extremely doubtful if the space now occupied by the 
Dulin & Martin Company can be leased to another tenant 
at this time willing and able to pay the rental proposed. 

The receivers in their petition for instructions advise- 
the Court that they 4 ‘ felt compelled to extend a partial 
moratorium to said lessee which has resulted in the ac¬ 
crual of the aggregate back rent aforesaid.’’ They further 
state that “at the beginning of the year 19^2, these re¬ 
ceivers found the condition of said Lessee’s bjisiness such . 
that it was necessary to extend to it a still farther mora¬ 
torium by permitting the payment of $30,000 on account 
during the year 1932, consisting of eleven iqonthly pay¬ 
ments of $2,696.97 each, commencing February, 1932. 

There seems to be no other alternative than to 
39 accept the proposition of the Dulin & Martin Com¬ 
pany if the security of the bond holders is to be 
protected. 

The Court will instruct the receivers with reference to 
their Prayer No. 1 that they enter into a supplemental 
agreement with the Dulin & Martin Company modifying 
the original lease so as to provide that for a]jid during a 
period of five years, beginning on the first day of January, 
1933, the minimum rental to be paid by the Dulin & Martin 
Company shall be the sum of $30,000 per annum, payable 
$2,500 monthly, on the basis of 4% per cent of the retail 
sales and 2 1 /> per cent on wholesale and concessionaire 
sales. The computation on the percentage basis to be 
made at the end of each year, and any excess paid within 
ten days after the figures are complete. The original lease 
as so modified shall continue in force and effectJ 

The Court will further instruct the said Receivers to 
accept in compromise of the claim for accrued rent the 
sum of $7,500 in cash. 

With reference to Requests Nos. 2 and 3, the Court will 
defer action at this time. 

Counsel will please prepare proper decree. 

O. R. LUHI^ING, 

Justice . 
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40 Order Instructing Receivers. 

Filed December 20, 1932. 

Upon consideration of the petition of Edward F. Colla- 
dav, George E. Sullivan, and Enoch A. Chase, Receivers 
for the north section of the LaSalle Apartment Building, 
filed herein the 28th day of November, 1932, for instruc¬ 
tions with respect to the lease agreement of Dulin & Mar¬ 
tin Company in said LaSalle Building, and other matters 
appertaining thereto, and of the objections filed by plain¬ 
tiff November 28, 1932, and having been fully argued and 
submitted to the Court during several hearings upon the 
subject, it is, therefore, this 20th day of December, 1932, 

Ordered: 

First, that said Receivers are instructed and dulv au- 
thorized accordingly, to enter into a modification of the 
present lease agreement with Dulin & Martin Company to 
begin for the same on the first day of January, 1933, and 
continue for a term of five (5) years thereafter, whereby 
the minimum rental for the space now occupied by said 
Dulin & Martin Company in the north Section of the La 
Salle Building, shall be at the rate of Thirty Thousand 
Dollars ($30,000.00) per annum, payable in equal monthly 
installments of Two Thousand Five Hundred Dol- 

41 lars ($2,500.00) on the first day of each and every 
month throughout said period of five years; and the 

maximum rental shall be fixed at four and one-half per 
centum (4 1 /L>%) of the retail sales of said company, and 
two and one-half p£r centum (2 1 /i>%) of the wholesale and 
concessionaire sales, the space to be allotted to conces¬ 
sionaires not to exceed fifteen per centum (15%) of the 
whole area covered by the lease, the computation on the 
maximum percentage basis to be made at the end of each 
year, and any excess rental found to be due over the mini¬ 
mum of $30,000.00 per annum resulting from such compu¬ 
tation to be paid to said Receivers or their successors, 
within ten days after the following February 1st; and in 
all other respects said present lease agreement heretofore 
entered into by said Dulin & Martin Company on the 15th 
day of July, 1929, shall be and remain in full force and 
effect. 
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Second, that said Receivers are instructed atid duly au¬ 
thorized accordingly, to accept from said Dulin & Martin 
Company the sum of Seven Thousand Five Hundred Dol¬ 
lars ($7,500.00) in cash, in full payment, by vfay of com¬ 
promise and adjustment, for all overdue and ijnpaid back 
rent which has accumulated since the first day if January, 
1931, to and including the last day of December, 1932. 

By the Court: 

0. R. LUHR1NG, 

i 7 

Justice. 


From the foregoing decree the plaintiff in open Court 
notes an appeal to the Court of Appeals, and the undertak¬ 
ing for costs on such appeal is fixed at $100, or a $50 de¬ 
posit in lieu thereof. 

O. R. LUHR^NG, 

Justice . 

i 

42 Resignation of George E. Sullivan as Receiver. 

' i 

Filed December 20, 1932. 

' ! 

Comes now George E. Sullivan, heretofore appointed 
and qualified as one of the receivers herein, apd respect¬ 
fully tenders his resignation as such receiver, to take effect 
upon the entry of a decree herein under memoranda opinion 
filed December 16, 1932. 

This resignation is necessitated by the fact that the un¬ 
dersigned is under obligation to his client, tile plaintiff 
herein, and other noteholders similarly situated, to prose¬ 
cute an appeal from such decree, thus making it incon¬ 
sistent and out of place for him, while so acting as attor¬ 
ney for such appellants, to occupy the status of ^n appellee 
in the capacity of one of the receivers herein, j 

He respectfully reserves his right to commissions or com¬ 
pensation for services rendered up to the acceptance of 
this resignation. 

GEO. E. SULLIVAN, 

Receiver. 
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43 Order Accepting Resignation of George E. Sullivan 

as Receiver. 

Filed December 20,1932. 

Upon consideration of the resignation filed herein by 
George E. Sullivan as one of the Receivers herein, it is 
this 20th day of December, 1932, 

Adjudged and ordered that said resignation be, and it 
is hereby accepted, to take effect at the close of to-dav. 

0. R. LUHRING, 

Justice . 

Memorandum. 

January 6, 1933.—$50.00 cash deposited in lieu of under¬ 
taking on appeal. 

44 Assignment of Errors. 

Filed January 24,1933. 

Appellant assigns the following errors in entering order 
of December 20, 1932, instructing receivers with respect to 
lease agreement with Dulin & Martin Company: 

1. In directing the receivers to agree to substitute rental 
basis set forth in said order covering a five year period. 

2. In directing the receivers to accept $7,500 by way of 
so-called 44 compromise and adjustment” of back rent in- 
controvertibly due and owing and aggregating more than 
$30,000. 

3. In failing to hold such directions, separately, and also 
together, to be beyond the power and jurisdiction of the 
Court. 

4. In failing to hold such directions, separately, and also 
together, to involve the reverse of conservation. 

5. In failing to hold such directions, separately, and also 
together, to involve an unwarranted and discriminatory 
enrichment of the stockholders of Dulin & Martin Company 
at the expense of secured noteholders whose rights require 
protection herein. 

6. In failing to recognize and hold that such directions, 
separately, and also together, are beyond the limits of 
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sound judicial discretion, and, therefore, constjtute abuses 
of discretion. 

GEO. E. SULLIVAN, 

Attorney for Appellant, William A. St ranch, 
on His Own Behalf and Also on Behnlf of 
the Other Noteholders under Deed of Trust 
Herein Concerned . 

45 Designation of Record . 

Filed January 24, 1933. 

i 

The Clerk will please prepare a transcript c^f record on 
the pending appeal of the plaintiff in the abov^ case from 
order entered December 20, 1933, instructing receivers con¬ 
cerning lease agreement with Dulin & Martin Company, 
such transcript to include the following: 

1. Bill of complaint as amended by plaintiff.; 

2. Order of June 26, 1931, appointing receivers. 

3. Petition of receivers filed November 28, 1932, for in¬ 
structions with respect to lease agreement wjth Dulin & 
Martin Company. 

4. Objections of plaintiff filed November 2,8, 1932', to 
acceptance of proposal of Dulin & Martin Company re¬ 
ported in said receivers’ petition, and exhibits!to petition. 

5. Memorandum opinion of Court filed December 26, 

1932. | 

6. Order of December 20, 1932, instructing receivers with 
respect to lease agreement with Dulin & Martiij Company; 
appeal noted by plaintiff, and undertaking fixec| at $100 or 
cash deposit of $50 in lieu thereof. 

7. Resignation of George E. Sullivan as receiver filed 

December 20, 1932. ! 

8. Memo, of acceptance of such resignation bv the Court 
December 20, 1932. 

9. Memo, of cash deposit of $50 made by plaintiff Janu¬ 

ary 6, 1933, on his said appeal. j 

46 10. Assignment of errors upon said appeal. 

11. This designation. 

GEO. E. SULLIVAN, 
Attorney for Plaintiff, William A.\ Strauch . 
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Copy acknowledged this 24th dav of January, 1933. 

WALTER B. GUY, 

By L. H. MANN, 

Attorney for Dulin & Martin Company. 
EDWARD F. COLLADAY, 

M. C., 

ENOCH A. CHASE, 

By M. G. K, 

Receivers. 

47 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 46, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel, herein filed, copy of which is made part of 
this transcript, in cause No. 52995 in Equity, wherein Wil¬ 
liam A. Strauch is Plaintiff and Luther A. Swartzell, Trus¬ 
tee, et al., are Defendants, as the same remains upon the 
files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 24th day of February, 1933. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5913. William A. Strauch, on his own behalf, &c., ap¬ 
pellant, vs. Edward F. Colladay et al. Court of Appeals, 
District of Columbia. Filed *Mar. 2, 1933. Henry W. 
Hodges, Clerk. 
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January Term, 1933. 


No. 5913. 


WILLIAM A. STRAUCH, ON HIS OWN BEHALF 
AND ALSO ON BEHALF OF THE OTHER 
NOTEHOLDERS UNDER DEED OF TRUST 
HEREIN CONCERNED, APPELLANT, 

vs. 

EDWARD F. COLLADAY AND ENOCH A. CHASE, 
RECEIVERS, AND DULIN & MARTIN COM¬ 
PANY, ET AL., APPELLEES. 


BRIEF FOR APPELLANT. 


STATEMENT OF CASE. 

This is an appeal from a final order of the Supreme 
Court of the District of Columbia entered December 
20, 1932 (Rec. 36-7), in, and during the pendency of, 
an equity foreclosure proceeding brought June 12, 1931, 
by appellant, as a class suit, on behalf of all noteholders 
secured by the deed of trust concerned upon the jNorth 
Section of the La Salle Apartment and Store Building, 
(Rec. 2-8), placed, not upon a fee-simple, but} upon 
long-term leasehold interests only , which interests are 
subject to forfeiture upon default in payment of taxes 
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or of any of the leasehold rentals of $36,000 per annum, 
due in instalments every three months. At appellant’s 
instance conservation receivers were appointed by the 
Court below (Mr. Justice Adkins) on June 26, 1931 
(Rec. 9-11), and the order appointing such receivers 
was duly affirmed by this Honorable Court on February 
1, 1932 (61 App. D. C. 21). 

The final order now on appeal is a later order entered 
by the Court below (Mr. Justice Luhring), some months 
after such affirmance of said receivership order, the 
effect of which later order is to enrich, at the expense 
and serious jeopardy of the noteholders, appellee 
Dulin & Martin Company (a tenant of a portion of 
the premises under a 20-year sub-lease) by the cancel¬ 
lation or obliteration of all over $7,500 of accrued and 
overdue rent of more than $30,000 admittedly owing 
by it, and also the cancellation or obliteration, during 
the years 1933 to 1937, inclusive, (five years), of all 
over $30,000 per year of the $55,000 to $67,000 per 
year due by it under the express and unqualified terms 
of said lease, with contingency provided for in said 
order of possible rent payments in excess of said $30,000 
per year, contingent upon amount of gross income 
derived by said Dulin & Martin Company in any 
particular calendar year. 

The order appealed from involved no issues of fact 
or conflicting or controverted evidence, no evidence 
having been taken or issues of fact raised for such taking 
in the Court below. The order dealt, instead, with a 
petition for instructions filed by the receivers (Rec. 
11-30), and definite written objections filed by appellant 
(Rec. 31). Said receivers’ petition recited the full and 
complete facts, upon which appellant also relies, showing 
that the 65 apartments which are rented (33 being 
vacant) produce a gross rental of only about $3,800 
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per month, and that the average monthly expenses 
(exclusive of receivers’ commissions and interest on the 
$650,000 trust securing the noteholders), including 
taxes and quarterly ground rent which must tie paid 
promptly to prevent complete forfeiture of th^ note¬ 
holders’ rights, amount to about $7,000.— an actual 
monthly deficit of $3,200 on the basis of rentals derived 
from rented apartments, which deficit obviously cannot 
be taken care of by the future payment of only j $2,500 
per month ($30,000 per year) by Dulin & Martih Com¬ 
pany for the store portion of the premises, specially 
constructed for it (Rec. 12-13). Said receivers’ petition 
further showed the amount of back rent owing by 
Dulin & Martin Company to be $36,363.58, landlord’s 
lien securing the last three months thereof, at $4,583.33 
• per month, or $13,750, having been specially preserved 
(Rec. 13-14). Said petition also showed tha^ said 
Dulin & Martin Company had requested ai^d de¬ 
manded that $7,500 or about 20% only, be accepted 
in full of its said back rent, while said Dulin & tyfartin 
Company was arranging to pay its wholly unsecured 
creditors an average of 40%, and had further requested 
and demanded that future rentals be reduced from 
$55,000 to $67,000 per annum to only $30,000 per 
annum, the latter amount to be subject to possibility of 
something additional contingent upon annual j gross 
income of said appellee. It additionally appeared 
from said petition that, so far from being insolvent, 
said Dulin & Martin Company have net assets of 
$160,153.73 {Rec, 27), which will be increased to 
$278,375,26 {Rec. 29) by the proposed compositions 
with creditors. 

_ Consequently, appellant filed the following objections 
to the acceptance of said demands of said Di^lin & 
Martin Company: 
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1. The acceptance of such proposal would be beyond 
the power and jurisdiction of the Court. 

2. It would involve the reverse of conservation. 

3. It would constitute a gift of the difference between 
$36,363.58 and $7,500 in accrued rent. 

4. Such attempted gift is sought to be obtained by 
said Dulin & Martin Co. on a patently unfair and dis¬ 
criminatory basis, namely, to the extent of about 
eighty per cent of the accrued rent, notwithstanding 
the existence of the landlord’s lien, to the extent of 
$13,750 (nearly twice the amount proposed to be paid); 
whereas the gifts from wholly unsecured creditors are 
shown to be much less, varying from absolutely nothing 
to sixty per cent. 

5. It would enrich the stockholders of Dulin & 
Martin Co. at the expense of the noteholders whose * 
rights are concerned and ought to be protected in this 
proceeding. 

6. It would attempt to release said Dulin & Martin 
Co. from its obligations under a 20-year lease, upon the 
faith of which lease the store premises covered thereby 
were specially constructed for said lessee. 

7. It would create a new- set-up for the receivership 
herein, commencing January 1, 1933, under w-hich the 
prevailing receipts w-ould fall short by more than $700 
per month of meeting the fixed charges and monthly 
expenses w-hich aggregate in excess of $7,000 per month. 
(Rec. 31.) 

The Court below- (Mr. Justice Luhring) filed a memo¬ 
randum opinion (Rec. 32-5), making general reference 
to appellant’s said objections, but failing to deal defi¬ 
nitely with the specific points raised therein, the Court 
expressing its belief that, notwithstanding the points 
raised, the interests of the noteholders will be subserved 
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by the proposed “compromise” of an admitted indebted¬ 
ness five times the size of the amount to be paid therefor, 
and also by granting Dulin & Martin Co. a rent reduction 
of substantially $25,000 a year for five consecutive 
years, notwithstanding such reduction will cause the 
receivership to run behind at the rate of more than! $700 
per month, or $8,400 per annum, as to funds needed to 
pay taxes and ground rent to save everything j from 
forfeiture under the main leasehold contracts', con¬ 
stituting the only security for the noteholders. The 
order of December 20, 1932, which is here on appeal, 
was entered pursuant to such memorandum opinion, 
and in opposition to appellant’s specific objections 
aforesaid. 

This Honorable Court has denied motions filCd by 
appellees to dismiss the pending appeal, appellees having 
claimed the order appealed from not to be finaj and 
further that the appeal is frivolous. 

II. 

ASSIGNMENTS OF ERROR. | 

The following are assigned as errors of the Court 
below: 

1. In directing the receivers to agree to substitute 

rental basis set forth in order of December 20, jL932, 
covering a five year period. j 

2. In directing the receivers to accept $7,50p by 
way of so-called “compromise and adjustment” of back 
rent incontrovertibly due and owing and aggreghting 
more than $30,000. 

3. In failing to hold such directions, separately, and 

also together, to be beyond the power and jurisdiction 
of the Court. j 
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4. In failing to hold such directions, separately, and 
also together, to involve the reverse of conservation, 

5. In failing to hold such directions, separately, and 
also together, to involve an unwarranted and discrimi¬ 
natory enrichment of the stockholders of Dulin & Martin 
Company at the expense of secured noteholders whose 
rights require protection herein. 

6. In failing to recognize and hold that such di¬ 
rections, separately, and also together, are beyond the 
limits of sound judicial discretion, and, therefore, con¬ 
stitute abuses of discretion. (Rec. 38-9.) 

Ill, 

ARGUMENT, 

The facts being thus clear and uncontroverted, and 
the unfair and serious and unwarranted jeopardy of 
the rights of the noteholders, obviously consequent upon 
the order appealed from, being likewise apparent, it is 
not believed that extended argument should be pre¬ 
sented. 

1. The attempted giving away of more than $30,000 
of back rent (nearly $14,000 of which is secured by 
landlord’s lien) for only $7,500, is patently without 
valid consideration or justification, and the lack of 
valid consideration is emphasized by the fact that no 
uniform composition with creditors is involved, but the 
plan is to pay wholly unsecured creditors of Dulin & 
Martin Co. on a basis of twice the percentage involved 
in the aforesaid proposal, and is further emphasized 
by the fact that, so far from being insolvent, Dulin & 
Martin Co. have present net assets of $160,153.73 
(Rec. 27), and after its proposed compositions with 
creditors will have net assets of $278,375.26 (Rec. 29), 


2. The attempted partial abrogation of the; lease 
with Dulin & Martin Co. for an ensuing five year period, 
and the substitution of a reduced rate which spells 
obvious ruin for the noteholders concerned herein, is 
likewise patently without valid consideration or justifi¬ 
cation. 

3. The existing 20-year lease with Dulin & Martin 
Co. constitutes one of the principal assets to b^ con¬ 
served in this receivership, and a partial abrogation 
of its provisions for such a substantial future period 
as five years, and with new figures which spell apparent 
ruin to the landlord, would absolutely destroy al} hope 
of realizing anything for the noteholders from s^ich a 
forclosure sale as is necessary here, embracing only 
leasehold interests, because no sane bidder coi^ld be 
expected to make any offer at such a foreclosure sale, 
with a set-up leading directly to forfeiture by reason of 
insufficiency of income to pay taxes and ground rents. 

CONCLUSION. 

It is earnestly submitted that the order appealed 
from should be reversed. 

Respectfully submitted, 

GEORGE E. SULLIVAN, 

Attorney for Appellant 



JOBS®. 


HUiK 


jfrrenoB ausTia 


COURT OF APPEAL' 
DISTRICT OF CCUJ.V.r.;. \ 

^7 11 C7-V 


20 i3?3 


' CLERK 


Court of Appeals, ^tsftrtct of Columfifa 


January Term, 1933. 


No. 5913. 


William A. Strauch, on his own Behalf and Also on 
Behalf of the Other Noteholders Under Deed of 
Trust Herein Concerned, Appellant, 

vs . 

Edward F. Colladay and Enoch A. Chase, Receivers, 
and Dulin & Martin Company, et al., Appellees . 


BRIEF FOR EDWARD F. COLLADAY AND ENOCH 
A. CHASE, RECEIVERS, APPELLEES. 


Edward F. Colladay, 
Enoch A. Chase. 

Colladay, McGarraghy, Colladay & Wallace, 
Of Counsel. 


Press or Byron S. Adams, Washington, D. C. 




Court of appeals, Btetrttf of Columbia 

January Term, 1933. 


No. 5913. 


William A. Strauch, on his own Behalf and Also on 
Behalf of the Other Noteholders Under Deed of 
Trust Herein Concerned, Appellant, 

vs . 

Edward F. Colladay and Enoch A. Chase, Receivers, 
and Dulin & Martin Company, et al., Appellees. 


BRIEF FOR EDWARD F. COLLADAY AND ENOCH 
A. CHASE, RECEIVERS, APPELLEES. 


As counsel for appellant in his brief has minglejl his 
argument with his statement of the case, in this jbrief 
we will present the answering statement and Argu¬ 
ment of the present Receivers in narrative forrrl fol¬ 
lowing : 

In the second paragraph of his brief appellant states 
that the effect of the order of the Court below is to en¬ 
rich, at the expense and serious jeopardy of the Note¬ 
holders, appellee Dulin & Martin Company, etc. 
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From the point of view of the Receivers, charged by 
the Court with the dutv of conserving the LaSalle 
Building, North Portion, and protecting the interests 
of the noteholders, the order of the Court below was 
not a matter of enriching Dulin & Martin Company at 
the expense of the noteholders. It was a matter of the 
Receivers helping to save Dulin & Martin Company 
in order to save the building for the noteholders. This 
could only be accomplished by making such an adjust¬ 
ment of the rent, past and future, as would enable 
Dulin & Martin Company to satisfy the creditors com¬ 
mittee and the Riggs National Bank that they should 
permit the business to continue. 

In such a situation one of the major factors always 
is reduction in rent, if there is a lease at a high rental 
standing in the way. 

Appellant says in the second paragraph on page 2 
of his brief that the order appealed from involved no 
issues of fact. There was an unavoidable problem of 
fact which must be solved or disaster would confront 
the Receivers who were the representatives of the 
Court in dealing with the property. That disaster 
would have passed to the noteholders and wiped out 
their security, and they would have received nothing 
on account of the monies which they paid for their 
notes. 

Said problem of fact was, ‘ 1 What rental can Dulin 
& Martin Company pay for the next few years, if per¬ 
mitted to continue in business by the creditors commit¬ 
tee and the bank”? The creditors committee and a 
representative of the bank came before the Court be¬ 
low with the Receivers and the appellant. The above 
problem of fact was the subject of two hearings, at 
which also consideration was given to the question 



whether if Dulin & Martin Company were peri^iitted 
to fail another tenant probably could be obtained by 
the Receivers for the space vacated by them. 

The petition of the Receivers signed by counsel for 
appellant (then a Receiver) and by the presenjt Re¬ 
ceivers, states the following: 

44 It is accordingly necessary that a substantial 
rental shall be derived out of the store premises 
aforesaid in order to take care of the ground rent, 
taxes, and other necessary expenses, in defahlt of 
which the security of the noteholders under the 
deed of trust herein concerned would be Wholly 
lost.” (Rec. 13) i 

The memorandum opinion of the Court below con¬ 
tains the following: 

4 4 Hearings were held on two occasions at 'jvhicli 
were present the Receivers and representatives of 
Dulin & Martin Company, and at the last hearing, 
also representatives of the Riggs National Bank 
and the creditors committee. 
*#*#*=** 

44 Dulin & Martin Company, the tenant, is in 
financial difficulties. It is unable to pay the rent- 
reserved in the original lease. The Receivers 
therefore face the loss of the tenant.” (Rec. 32) 

The three sentences quoted last above constitute find¬ 
ings of fact by the Court, being made upon the showing 
presented at the hearings mentioned. 

The Court further noted (Rec. 34) that the main ob- 

i 

jection of counsel for the appellant, then also a Re¬ 
ceiver, 4 4 was to the proposal to terminate the leape at 
the expiration of a three year period.” The off^r of 


4 


Dulin & Martin Company (Rec. 22) in paragraph num¬ 
bered 2, made such proposal, which was rejected by the 
Court. 

The Court further made the following statements 
and findings: 

“The proposition now is, not to terminate this 
lease at the expiration of five years from January 
1, 1933, but to modify the provisions with respect 
to the amount of rent so that when modified, the 
lease will provide for a minimum rental of $30,000 
per annum, for and during a period of five years 
from that date. This proposed modification does 
not affect the term. ’’ 

£ # # $ # # jge 

“The Court is concerned for the most part with 
the interests of the holders of the bonds and other 
creditors of the North half of the LaSalle Apart¬ 
ment Building. * * * 

“If default is made in the payment of rent, 
taxes arid insurance for thirty days * * * the 
lessors, the owners of the ground, may declare the 
terms ended and the lease terminated, cancelled 
and annulled. * * * 

“It is extremely doubtful if the space now oc¬ 
cupied bv the Dulin & Martin Company can be 
leased to another tenant at this time willing and 
able to pay the rental proposed. * * * 

“The Receivers in their petition for instructions 
advised the Court that ‘they felt compelled to ex¬ 
tend a partial moratorium to said lessee which has 
resulted in the accrual of the aggregate back rent 
aforesaid.’ Thev further state that ‘at the begin- 
ning of the vear 1932, these Receivers found the 
condition of said lessee’s business such that it was 
necessarv to extend to it a still further moratorium 
by permitting the payment of $30,000 on account 
during the vear 1932 * * *. 
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4 4 There seems to be no other alternative [than to 
accept the proposition of the Dnlin & Martjn Com¬ 
pany if the security of the bondholders is to be pro¬ 
tected.” 

The quotations last above constitute further bindings 
of fact by the Court, based upon the showing made at 
the said hearings, upon the facts stated by ihe Re¬ 
ceivers in their petition, and upon the offer ipade by 
Dulin & Martin Company (Rec. 22). 

While the oral statements made by the creditors 
committee and the representative of the bank at said 
hearings do not appear in the record, it must) be as¬ 
sumed that they were of such a nature as to convince 
the Court of the facts stated in his memorandum opin¬ 
ion and quoted herein. 

The accountant’s report shows a net loss by said 
Company of $31,000 for the year ended June cio, 1932 
(Rec. 24). | 

Said accountant recommended reduced expenses 
(Rec. 24). 

The accountant further said, 4 4 it is my opinion that, 
as a going concern, inventory is not overstated at 
$143,000” (Rec. 23). This fact has a vital Rearing 
upon the statement near the foot of the sixth page of 
appellant’s brief, that so far from being insolvent, 
Dulin & Martin Company have present net assets of 
$160,153.73, etc. 

It also should be noted that the condition of the cor¬ 
poration was such that the bank was lending mpney to 
it only on the security of assigned accounts (Rj>c. 23). 

The accountant’s final statement is as follow^: 

I 

4 4 It is my opinion that with reduced expenses, 
under a conservative management, the corporation 





/ 


6 

should show a profit at the close of next fiscal 
year.” 

The first essential in carrying out that recommenda¬ 
tion of the accountant was the reduction of the item of 
rent. 

However, even with the reduction in rent granted by 
the order of the Court below, can anyone believe that 
in the fiscal year ended June 30, 1933, the corporation 
actually made any profit? 

The appellant’s counsel has devoted a considerable 
portion of his brief to an attack upon the acceptance 
of $7500.00 in compromise or satisfaction of the back 
rent. The Receivers regarded the offer of Dulin & 
Martin Company as an entirety, by the acceptance of 
which they would be assured of a permanent tenant 
paying $2500.00 rent every month, or $30,000 per year, 
and also would receive $7500.00 of the back rent, mak¬ 
ing $37,500 in the calendar year 1933, and a minimum 
of $30,000 per year for the next four years thereafter, 
with the possibility also of additional rental under the 
provision that they should receive 4*4 per cent of the 
retail sales and 2}4 per cent of the wholesale and con¬ 
cessionaire sales (Rec. 22). They believed that it 
would be possible during the year 1933 to rent some of 
the apartments which were vacant when they filed their 
petition, and to rent still more in the year 1934 and 
subsequent years. 

Their petition, in which counsel for appellant joined 
by his signature, stated: 

“The number of vacancies now existing is un¬ 
usual and abnormal, and is greater than at any 
previous period of the receivership. In the early 
fall of 1931 the vacancies numbered about 31, but 
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these Receivers succeeded in reducing that dum¬ 
ber to about 15 by the spring of 1932.” 

A Presidential election had been held and a ne\^ Ad¬ 
ministration was assured, bringing to Washington 
many new prospective tenants for apartments. It is 
matter of common knowledge today that the Govern¬ 
ment is employing new T people daily, the hotels are 
tilled, apartments are being rented, and no new a[part- 
ment houses have been built. 

It is also a matter of common knowledge that the 
business of Dulin & Martin Company, which has bpen a 
landmark in Washington for more than fifty veairs, is 
still being operated in the LaSalle Building as a tenant 
of these Receivers. 

Had the appellant’s contention been sustained b^ the 
Court below, immediate bankruptcy of the tenant 
would have resulted and the Receivers would have re¬ 
alized out of the bankruptcy approximately the follow¬ 
ing : 

Landlord’s lien.*_$13,7p0.00 

25% (estimated) of remaining back rent, 
being computed upon $22,613.58, the 
difference between the total back rent 
$36,353.68 and the amount of the lien 
$13,750.00 . 5,6^3.39 

Total.$19,493.39 

As against said estimated result, the Receivers have 
actually realized, it being a matter of common knowl¬ 
edge that the tenancy still exists and it being fa^r to. 
presume that the Receivers have continued to receive 
rent of $2500 per month, $25,000 in rent to which should 
be added the $7500 amount of compromise of the back 
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rent approved by the Court below, making* a total of 
$32,500. This is $13,096.61 more rent than would have 
been realized through destroying the tenant through 
bankruptcy proceedings. 

In addition to this much to be preferred financial 
result, the Receivers still have the basement and three 
floors of their building occupied by a tenant paying a 
rental substantiallv greater than tliev could have ex- 
pected to obtain from any new tenant which they might 
possibly have obtained to succeed Dulin & Martin 
Company. The extreme difficulty of obtaining new 
tenants for store properties of any considerable size in 
'Washington during the vear 1933 is a matter of com- 

cr* o v 

mon knowledge. In fact, it mav be doubted that anv 
such tenanf has been available in the entire business 
area of Washington during said vear. 

Even -if so unusual a result as a 40 per cent dividend 
had been obtained in a bankruptcy sale of the assets, 
the amounts realized by the Receivers would have been 
as follows: 

Landlord’s lien. $13,750.00 

40% of $22,613.58 . 9,045.43 

Total. $22,795.43 

which figure is still less than the amount of rent actu¬ 
ally collected by the Receivers without taking into ac¬ 
count the $7500 yet to be received by them if the order 
of the Court below is affirmed bv this Honorable Court. 

In paragraph numbered 3 of his argument (brief, 
page 7) counsel for appellant states that the existing 
twenty year lease with Dulin & Martin Company con¬ 
stitutes one of the principal assets to be conserved 
in this Receivership and that the modification of the 
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lease made bv the Court below would absolutely de- 

v * 

stroy all hope of realizing anything for the notehold¬ 
ers from a foreclosure sale, because no sane bidder 
would be expected to make any offer, etc. 

The present Receivers request the Court to consider 
how much less likely it would be that a sane bidder 
would make an offer at such supposed foreclosure side 
if the basement and three floors now occupied by Dulin 
& Martin Company were vacant, instead of occupied 
and producing a minimum rental of $30,000 per year 
with the assurance of additional rental under the ■$/> 
per cent and 2*4 per cent provisions of the lease, I if 
and when business conditions increase sales. 

It is respectfully submitted that the order of the 
lower Court from which this appeal is taken should 
be affirmed. 

Respectfullv, 

l 

Edward F. Colladay, 

Enoch A. Chase. 

Receivers, Appellees. 

Colladay, McGarraghy, Colladay & Wallace, 

Of Counsel. 




COURT OF APPEAL- 
DISTRICT OF COLUMBIA 
F !l.FO 



IN THE CLERK 


Court of Appeals;, district of Columbia 

January Term, 1933. 


No. 5913. 


William A. Strauch, Appellant, 

vs. 

Edward F. Colladay and Enoch A. Chase, Receivers, 
and Dulin & Martin Company, et al., Appellees . 


BRIEF FOR APPELLEE DULIN & MARTIN 

COMPANY. 


Walter B. Guy, 

Frederic B. Warder, 
Louis H. Mann, 
Attorneys for Appellee, 
Dulin <ffr Martin Company . 



Pbess of Bybox S. Adams, Washingtox, D. 0. 




IN THE 


Court of Appeals, ©fetrict of Columbia 

January Term, 1933. 


No. 5913. 


William A. Strauch, Appellant , 

I 

vs . 

Edward F. Colladay and Enoch A. Chase, Receivers, 
and Dulin & Martin Company, et al., Appellees. 

BRIEF FOR APPELLEE DULIN & MARTIN 

COMPANY. 


SUPPLEMENTAL STATEMENT OF CASE. 

Appellee, Dulin & Martin Company, believes it nec¬ 
essary to supplement appellant’s statement of the cjase 
in order that the same may be sufficiently full and (ac¬ 
curate to present the questions for review. 

The Receivers of the LaSalle Apartments, at jthe 
time of the filing of their petition for instructions (R. 
11-30), were faced with the following difficulties: j 
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Under order of Court they were operating a lease¬ 
hold interest in an apartment building in the interest 
of the holders of promissory notes secured by first 
trust thereon; that said building contained the store 
property occupied by this appellee and 98 apartments; 
the carrying charges, including ground rents, taxes, 
etc., amount to approximately $7,000.00 per month (R. 
12), the leasehold being conditioned upon the payment 
of said ground rents and taxes; that due to unusual 
and abnormal vacancies (33 apartments being then 
vacant) the income of the receivers, exclusive of rent 
paid by this appellee, amounted to about $3,800.00 per 
month; that the income from the vacant apartments, if 
rented, would be about $2,300.00 per month (R. 12); 
that it was necessary to derive a substantial rental 
from the store premises in order to take care of ground 
rent, taxes and other necessary expenses, in default of 

which the securitv of the noteholders under the deed of 

* 

trust herein concerned would be wholly lost (R. 13); 
that due to the business depression, this appellee could 
not pay the amount of rent fixed in the lease, and the 
receivers, as had their predecessors, felt compelled to 
extend a partial moratorium to appellee, which had re¬ 
sulted in an accumulated arrearage in rent of $36,- 
363.58 (R. 13); that at the beginning of the year 1932, 
the condition of appellee’s business was such that it 
was necessarv for said receivers to extend a further 
moratorium by permitting the payment of $30,000.00 
on account of rent for the year 1932; that this appellee, 
through its counsel, had advised said receivers that it 
was unable to continue to do business in said store 
premises, and must at least vacate the same, if not 
close out its business altogether, unless some compro¬ 
mise of rent could be agreed upon along the lines of a 


proposal, copy of which was annexed to said petition 
(R. 14); that the offer therein made ($7,500.00 c^ish in 
full of rent in arrears and a minimum rent of $30,Q00.00 
per year on the basis of 4% per cent on retail sales and 
2 V 2 per cent on wholesale or concessionaire ^ales) 
was all part of a proposed settlement of this appellee 
with its creditors and the obtaining of funds fropi the 
Riggs National Bank; that the offer represented the 
maximum which this appellee could pay; that unless 
said offer was accepted this appellee would be unable 
to continue to do business for the reason that its other 
creditors, whose claims aggregated nearly $200,000.00, 
would insist upon bankruptcy (R. 22). 

Counsel for appellant, as one of said receivers^ sub¬ 
scribed to the petition of the receivers for instructions 
setting up the difficulties with which they were faced, 
and on the same day, as counsel for appellant (plaintiff 
below) filed objections to the acceptance of said softer 
of this appellee. 

The Court below, upon this state of the record,! held 
hearings upon two separate occasions, at which jwere 
present the receivers, including counsel for appellant, 
representatives of this appellee and, at the last Rear¬ 
ing, also representatives of the Riggs National pank 
and the Creditor’s Committee of this appellee (R. 32). 

After thoroughly going into the matter at these two 
hearings, the Court below found as a fact that this ap¬ 
pellee was in financial difficulties (R. 32), that it was 
unable to pay the rent reserved in its lease and that 
the receivers faced the loss of it as a tenant: tl^at it 
was extremely doubtful if another tenant could be 
found for the store premises willing and able to pay 
the rental proposed (R. 35); that the majority of the 
receivers believed that any new tenant would pay ap- 
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proximatelv one-half of the minimum rental guaran¬ 
teed by this appellee (R. 33), and that there seemed to 
be no other alternative than to accept the proposition 
of this appellee if the security of the bondholders is 
to be protected (R. 35). 

From this statement of the case, it is apparent that 
the Court below must necessarily have decided and did 
decide certain questions of fact in the making of the 
order appealed from, although appellant insists the 
contrary throughout his brief. 

Appellant holds only $8,000.00 of a total of $650,- 
000.00 of first trust notes (R. 4) and in taking this ap¬ 
peal is not acting for the large body of other note¬ 
holders, but, s6 far as this appellee can learn, is acting 
solely in his own behalf and without the support of said 
other noteholders. 

The matters herein involved have alreadv been twice 
before this Court, once in connection with the applica¬ 
tion of appellant for the allowance of a special appeal, 
which was denied (Original No. 2043) and again upon 
the motion of appellees to dismiss or affirm. This ap¬ 
pellee’s objections to the allowance of the special ap¬ 
peal and its motion to dismiss or affirm both set out 
clearly its position. 


ARGUMENT. 

The argument of appellant does not follow the order 
of the assignment of errors, nor do the several num¬ 
bered paragraphs in the argument relate to distinct 
points. Therefore, for the sake of a brief and orderly 


presentation of the case, this appellee has arranged all 
of the questions raised by appellant into the following 
headings: 

i 

1. Did the Court have the power to make the order 
appealed from? 

2. Is said order a proper exercise of judicial dis¬ 
cretion in the interest of the noteholders? 

3. Is said order a discriminatory enrichment of 
the stockholders of this appellee? 

4. Does said proposed settlement discriminate in 
favor of this appellee’s unsecured creditors and 
is it based upon a valid consideration? 

I 

THE COURT HAD THE POWER AND 
JURISDICTION TO MAKE THE 
ORDER APPEALED FROM. 

Assignment of error No. 3 (R. 3S) challenges the 
power and jurisdiction of the Court to pass the order 
appealed from, although appellant cites no authorities 
in his brief in support thereof. It would seem proper 
to determine this question before considering th<^ pro¬ 
priety of such order. 

This question was directly involved in the cake of 
Rector v. U. S., 20 F. (2d) 845, decided May 28, 1927, 
by the United States Circuit Court of Appeals for the 
Eighth Circuit. In that case the lower Court had, 
upon a showing substantially similar to that here i^iade, 
reduced the amount of royalties paid by the lessees of 
certain oil land then in the hands of receivers. The 
amount of royalties was fixed by unexpired lekses, 
and in passing upon the question the appellate Court 
said, p. 859: 

‘ 4 * * * The Court had jurisdiction to produce this 

oil in order to conserve it pending the litigation; 
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it had power, as a means for such production, to 
operate through the leases; it had power to alter 
those contracts (where the contract permitted or 
the lessee consented) in any respect it thought 
necessary or advisable to secure the best produc¬ 
tion; therefore, these three orders of reduction 
of royalties were within the power of the Court/’ 

SAID ORDER IS A PROPER EXERCISE OF 
JUDICIAL DISCRETION IN THE IN¬ 
TEREST OF THE NOTEHOLDERS. 

The Court below had the benefit of the opinions and 
statements of the two receivers who are appellees here, 
representatives of this appellee, of the Riggs National 
Bank and of this appellee’s Creditors’ Committee. 

It acted only after two hearings, and expressly 
states that it was mainly concerned with the inter¬ 
ests of the noteholders and other creditors of the lease¬ 
hold interest held by the receivers (R. 34). A most 
cursory examination of the opinion of the Court will 
disclose the care with which the Court considered the 
facts and circumstances brought to its attention. It 
will also disclose that the arguments of appellant were 
presented by his counsel, fully considered and dis¬ 
posed of by the Court, and from the facts as then 
found by the Court, the order appealed from was the 
only method of protecting the interests of the note¬ 
holders (R. 35). 

The Court quotes with approval from the state¬ 
ments of the receiver-Mr. Colladav, who spoke on be¬ 
half of himself and his co-receiver Mr. Chase, both of 
whom are appellees here. He states (R. 32-33) that 
after months of study they believe the acceptance of 
this appellee’s offer to be the best thing that can be 
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done in the interest of the noteholders and represents 
a very desirable proposal; that any new tenant for the 
store space would pay only approximately one-half 
of the guaranteed minimum of $30,000.00 per y^ar of¬ 
fered by this appellee, and that after an experience of 
a year and a half with said property, they are satis¬ 
fied that rent at that rate would not allow the receiver¬ 
ship to continue; that if the proposal were n|rt ac¬ 
cepted and this appellee went into receivership, the 
same negotiations would be necessary with its receiver, 
and if it discontinued business, the receivers would 
recover about $14,000 or $15,000, and then, having no 
tenant for the store and no money, would be compelled 
to ask to be discharged as receivers for the reasoh that 
they would be unable to continue. 

After thoroughly going into all these matters, and 
discussing the objections of appellant, Mr. Justice 
Luhring, in his opinion, states (R. 35): 

4 4 There seems to be no other alternative than 
to accept the proposition of the Dulin & Martin 
Company if the security of the bond holders is to 
be protected.” (Italics ours) 

SAID ORDER IS NOT A DISCRIMINATORY 
ENRICHMENT OF THE STOCKHOLDER^ 

OF THIS APPELLEE BUT REPRE¬ 
SENTS THE MAXIMUM AMOUNT 
IT COULD PAY. 

Nowhere does appellant assert that Dulin & Mjartin 

Company is financially able to pay any greater anjiount 

than called for by the order appealed from. His only 

statement in that regard is that the accountant }s re- 

. 1 

port shows net assets of $160,153.73. His furtheij* ref- 


8 


erence to net assets after the proposed composition 
with creditors is patently inconsistent, since the very 
purpose of his appeal is to prevent the consummation 
of such compromise. 

It appears from the letter of the accountant annexed 
to his statement (R. 24) that far from being a prosper¬ 
ous concern whose stockholders are being “enriched”, 
Dulin & Martin Company is in the hands of a Commit¬ 
tee appointed by its creditors, sustained a net loss of 
$31,000.00 for the year ending June 30, 1932, and is 
operating a business with yearly sales in excess of 
$650,000.00 with a liquid capital of only $11,617.43 
(R. 25). 

A brief analysis of the acountant’s statement (R. 
25-27) will show that the figures of net worth as shown 
by the books have little relation to values in liquida¬ 
tion. It is believed unnecessary to discuss them here 
to the same extent as was done for the benefit of the 
lower Court. 

To begin with, said statement does not allow for 
the claim of the receivers for arrears in rent, totalling 
$36,363.58. If we subtract this from net assets, we 
have left only $123,790.15. 

The interest of this appellee is merely under its 
lease, and since the lease would, of course, be aban¬ 
doned in liquidation, the improvements carried at 
$21,430.33 would be a total loss, as would some 
$7,463.75 of deferred charges. 

If we then consider that the receivable items total¬ 
ling $191,840.61 could be collected 75 per cent (a high 
estimate) and that the store and office furniture and 
fixtures listed at $50,309.93 would bring 20 per cent of 
their book value (which is also high) and then figure 
the cost of liquidation as 25 per cent (40 per cent under 


present conditions would be approximately fair) it is 
apparent that Dulin & Martin Company would be in¬ 
solvent in any liquidation. 

On the other hand, assuming that in liquidation the 
impossible should happen and the receivers collect in 
full all back rent, they would then have a vacant! store 
from which even counsel for appellant alleges (It. 13) 
it is necessary that a substantial rental be derived in 
order to prevent the security of the noteholders from 
being wholly lost. The Court in its memorandum opin¬ 
ion states (R. 35) that it is extremely doubtlful if 
another tenant could be secured who would pay the 
rent offered by this appellee, and quotes with approval 
the opinion of the majority of the receivers thaj: any 
new tenant would pay only about half that sum, which 
would not enable the receivers to continue. 

We thus come to the conclusion, as did the Court 
below and the two receivers who are appellees here, 
that the Court, in conducting business through its re¬ 
ceivers, must, as must all business men, use a modicum 
of common sense, and, where necessity demands as it 
does here, be willing to forego a present right for a 
future right of greater value. It must recognize, and 
did recognize, the conditions existing at that timq and 
likely to persist. It had to cut the pattern to fit the 
cloth. 

! 

THE PROPOSED SETTLEMENT DOES NOT 
DISCRIMINATE IN FAVOR OF UNSE¬ 
CURED CREDITORS, AND IS BASED 
UPON A VALID CONSIDERATION. J 

Appellant contends that because the unsecured Cred¬ 
itors of appellee Dulin & Martin Company will re¬ 
ceive 40 per cent under the proposed settlement of 
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which the order appealed from is a part, and the re¬ 
ceivers only slightly in excess of 20 per cent of their 
claim for arrears in rent, an unfair discrimination is 
being made against said receivers. 

The offer of this appellee is not severable in this 
manner, but must be treated as an entirety. Under it 
the receivers got not only 20 per cent in cash, but a 
tenant who could and would pay and has paid a mini¬ 
mum rent of approximately twice that obtainable from 
anv other tenant. 

Upon the question of consideration, it is elementary 
that in a composition among creditors, the forbearance 
of one is the consideration for the forbearance of the 
others. Indeed, in this instance the advantage to the 
receivers of having a tenant financially able to pay its 
rent is directly treaceable to the forbearance of the 
other unsecured creditors of this appellee. 

CONCLUSION. 

From the foregoing it clearly appears that the Court 
below had the power to make the order complained of, 
that it represented a proper exercise of judicial dis¬ 
cretion in the interest of the noteholders after proper 
inquiry and the affirmance of said order by this Court 
is the only means by which the receivership will be en¬ 
abled to continue, and financial disaster, not only for 
this appellee but for the noteholders as well, averted. 

Respectfully submitted, 

Walter B. Guy, 

Frederic B. Warder, 

Louis H. Manx, 

Attorneys for Appellee , 
Dnlin & Martin Company. 




3u tij? (Smart 

OF THE DISTRICT OF COLUMBIA. 


No. 5913 


WILLIAM A. STRAUCH, ON HIS OWN BEHALF 
AND ALSO ON BEHALF OF THE OTHER 
NOTEHOLDERS UNDER DEED OF TRUST 
HEREIN CONCERNED, APPELLANT, 


EDWARD F. COLLADAY, ET AL., APPELLEES. 


MOTION BY APPELLANT TO SET ASIDE OPINION 
AND JUDGMENT OF JANUARY 2, 1934 AND 
GRANT A REARGUMENT, AND (IF SUCH 
BE DENIED) TO CORRECT SAID OPINION 
IN CERTAIN OBVIOUSLY NECESSAR* RE¬ 
SPECTS AND ALSO STAY MANDATE TO 
ENABLE APPLICATION TO SUPREME COURT 
OF THE UNITED STATES. 


Comes now the appellant, by his attorney, and re¬ 
spectfully moves this Honorable Court: 


I. To set aside the opinion and judgment rendered 
herein January 2, 1934, and grant a reargument of the 
case, for the following reasons: 

1. The opinion indicates that the Court was led 
to treat as almost trifling the serious points raised 
by appellant upon this appeal, in consequence of 
the member of the Bench who wrote said opinion 



2 


assuming,"and stating, that this appellant represents 
only “a small minority of the holders of the mortgage 
notes” and that “a very great majority of the security 
holders ask that the court’s action be affirmed.” 
No warrant or justification existed for assuming such 
to be the facts. The writer of said opinion, although 
having no basis for the facts so assumed, doubtless 
had in mind as supporting the legal conclusion, if such 
facts existed, a decision of the Circuit Court of Ap¬ 
peals for the Third Circuit in Flershem vs. First Na¬ 
tional Bank, 64 Fed. (2d) 847, where such a state of 
facts was shown by the record, and was treated as of 
special or controlling weight. The fundamental 
unsoundness of the legal proposition in any situation 
has, however, been more recently exposed by the 
Supreme Court of the United States, which reversed, 
on January 8, 1934, said decision of said Circuit 
Court of Appeals, in cases Nos. 62-5, First National 
Bank vs. Flershem (not yet reported in advance 
sheets). In the course of its opinion, the Supreme 
Court referred to the error, making reversal neces¬ 
sary, resulting from— 

“the mistaken belief that it was the duty of 
the court to aid in effectuating the Plan of Re¬ 
organization, since a very large majority of the 
debenture holders had assented to it” 

and made plain the fundamental principle that 
every important determination by the court in re¬ 
ceivership proceedings “calls for an informed, inde¬ 
pendent judgment,” rather than a judgment influ¬ 
enced by What is assented to by either majorities or 
minorities, citing and reaffirming an earlier decision 
of the Supreme Court in National Surety Co. vs. 
Coriell, 289 U. S. 426, 436. 
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2. Not only did the writer of the opinion | in this 
case have no basis in the record for his assertion 
that “a very great majority of the security holders 
ask that the court’s action be affirmed,” but such 
assertion was made in disregard of positive denial 


by appellant’s attorney at the argument, and with 
nothing in the record to show that the security 
holders had even been advised of the court’s action 
below, much less that a single one of them haa asked 


for an affirmance of such action. It is fundamental 
and jurisdictional that an appellate coujrt can 
consider only what the record discloses, is this 
Court has repeatedly held. See Davidge vs. 
Simmons, 49 App. D. C. 398, 400: j 

“A ready answer to the claim lies in the fact 
that there is nothing in the record to that 
effect, and, of course, we can only consider 
what the record discloses.” 


See also Pilger vs. Sutherland, 61 App. D. |C. 84, 
87: | 

“but we cannot consider these matters on 
this appeal, since to do so would be to import 
into the record something which is not tjhere.” 

Any departure from this fundamental rule jneces- 
sarily permits an excursion into a non-judicial or 
extra-judicial field, fraught with opportunities for 
grave injustice, and with no reliable means of check¬ 
ing against such, virtually leaving the writei] of an 
opinion to make an ex parte inquiry and rely upon 
sources far from reliable, but in which he ma| have 
confidence, and thereby substituting for the orderly 
administration of justice something which is mani¬ 
festly repulsive to all sense of justice. The record in 





the case at bar shows that appellant is plaintiff 
below in a suit for conservation receivership and 
mortgage foreclosure (a well-known type of “class” 
suit) brought by him “both in his own right” and 
11 in behalf of all other holders of real estate trust 
notes secured on the same property .” (Rec. p. 2.) 
The Court below so recognized him, in order ap¬ 
pointing Receivers June 26, 1931 (Rec. p. 9), and 
this Honorable Court gave like recognition in an 
affirmance of said order February 1, 1932, in opinion 
by Chief Justice Martin, Cassedy vs. Strauch, 61 
App. D. C. 21, expressly referring to the suit having 
been brought by this appellant “in behalf of himself 
and other like noteholders ” (p. 22); so that, without 
any of such other noteholders having since inter- 
vened in the case to dispute this appellant’s con- 
tinued representation of all of them therein, it 
cannot conceivably be now assumed that this ap¬ 
pellant represents only “a small minority or the 
holders of the mortgage notes,” much less that “a 
very great majority” have asked for affirmance of 
the order now on appeal. 

3. A de novo consideration of the case upon a 
reargument should, accordingly, be welcomed as 
giving the Court an opportunity to remove the 
unfortunate prejudice which is demonstrated to 
have crept into the case. Consequently, it would 
seem that appellant should be accorded a rehearing, 
practically as a matter of course, no matter what 
may be the present feeling of the members of the 
Bench as to what the final result might be after 
reargument. 

4. A de novo consideration of the case will enable 
the Court, in applying its “informed, independent 



judgment,” to fully grasp the dire plight] of the 
noteholders presented by the record, and by 1 appel¬ 
lant’s assignments of error, which have seemingly 
escaped attention in the present opinion, an<^ should 


impel the Court to save the noteholders from the 
almost certain ruin which will follow without proper 
modification of the order here on appeal. The 
Court below filed an opinion, but made no landings 
of fact upon evidence taken. No issues of fact were 
raised for the taking of evidence, and no evidence 
was taken. The hearings below were (and were 
thoroughly understood to be) arguments only, as is 
manifest from the recital of the order itself jthat it 
was entered “Upon consideration” of “petition” of 
the Receivers and “objections” by this appellant, 
and after “having been fully argued” (Rec. jp. 36), 
with no statement or suggestion of the talking of 
any evidence. Said “petition” of the Receivers, 


filed Nov. 28, 1932, presented for the consideration 
of the Court below certain undisputed facts \ which 


were fully set forth in the petition (Rec. pp. 11-30). 
The petition contained no recommendation by the 
Receivers, since they were in hopeless disagreement 
as to what should be done. Such undisputed facts, 
briefly stated, were as follows: 

(a) For about two years the noteholders had 
received no payment of interest on their $650,000 
notes (6% interest, $39,000 a year, or $78,000 
for two years), due in part to the largest single 
tenant in the property, Dulin & Martin Co., 
owing about $36,000 back rent under a 20-year 
lease calling for $55,000 a year rent, upon!which 
said tenant had for more than a year been paying 
only $80,000 a year, on account. 
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(b) Finally, after about a year and a half 
receivership administration and without the pay¬ 
ment of any interest to the noteholders, the 
receivership had in hand only about $15,000 (Rec. 
p. 12) with which to attempt to save the rights of 
the noteholders in the property from utter loss by 
forefeiture for non-payment under the underlying 
ground rent instruments. 

(c) The receipts from the property had begun 
to run behind at the rate of more than $700 per 
month as to funds needed to avoid forfeiture under 
the main leasehold contracts constituting the only 
security for the noteholders (Rec. pp. 12-13). 
Such rate of deficit for a year would amount to 
about $8,500, plus the usual 5% Receivers 7 com¬ 
missions $5,000, or $13,500, to which should also 
be added the $39,000 a year interest due the note¬ 
holders, or a grand total deficit per year of more 
than $50,000 . 

(d) Consequently, the noteholders were facing 
absolute destruction of all their rights , if the 
indulgence to Dulin & Martin Co. be not dis¬ 
continued or at least reduced. The $15,000 on 
hand in the receivership, to take care of the afore¬ 
said monthly deficit, would obviously be exhausted 
in about one year, even without any payment of 
interest to the noteholders or any reserve for 
depreciation. It must not be overlooked that 
these noteholders are not secured on a fee simple, 
but on long-term leaseholds merely, subject to 
absolute forfeiture at any time for non-payment of 
ground rents or taxes. 

(e) In such situation, instead of proposing 
something to relieve the dire plight of the note- 
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holders for which Dulin & Martin Co. was 
directly responsible, Dulin & Martin Co. came 
forth with a demand that $7,500 or only about 
20% be accepted by the receivership as in full of 
the $36,000 back rent, and further that th^ afore¬ 
said insufficient and inadequate $30,000 | a year 
payment on account of rent (in lieu of the re¬ 
quired $55,000) be accepted during a further 
three year period , the receivership to waive and 
forego payment at any time of the difference, 
subject only to some possible further payment 
contingent upon amount of Dulin & Martip Co.'s 
gross sales, and to also waive the remaining term 
of the 20-year lease,—such demand being Accom¬ 
panied by threat of bankruptcy (Rec. p. 22). 

(f) It was perfectly obvious that the proposed 
aggravation of the dire plight of the noteholders, 
so as to practically insure their utter ruin , could 
not be justified under any conditions, whatever 
might be the financial straits of Dulin & Martin 
Co. or the prospect of losing it as a tenant. 
However, in order that the Court might hajve the 
full light, the Receivers obtained a rc A 1 from a 
disinterested certified public accountant, which 
showed the financial straits of Dulin & Martin 
Co. to have been exaggerated , in that it was not 
insolvent or bankrupt , but had net assets as a, going 
concern “not over-stated" of $148,000 (Rec. p. 
23), further that it had a gross profit for year 
ended June 30, 1932 of $220,930.01 on net: sales 
of $659,342, also that, although its last income 
tax return had recited a net loss of about $ 31,000 
the Company should show a profit at the close of 
the next fiscal year with reduced expenses under 
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conservative management (Rec. p. 24), and lastly, 
that the net assets of said Company were being 
increased to $278,375.26 (Rec. p. 29), due to 
compositions with other creditors on a 40% 
basis, as compared with the proposal to pay this 
receivership only 20% on the $36,000 back rent 
due it, $13,750 of which back rent was 100% 
secured by three months’ landlord’s lien. 

5. A de novo consideration will, therefore, make 
manifest that the real question before the lower 
Court was not, whether it was “ better to accept 
half a loaf than no loaf at all,” but rather whether 
the last crumb of the noteholders ’ rights should be 
jeopardized or sacrificed to Dulin & Martin Co., 
enriching the latter’s stockholders through a liberal 
measure of giving to them of the rights of others. 
Surely, no Court possesses jurisdiction to make 
such gratis contributions of the rights of one group 
to another. Take, for instance, the proposal to 
give up $36,000 of back rent ($13,750 of which is 
100% secured by landlord’s lien) for only $7,500 or 
20% of the total back rent, when the wholly un¬ 
secured creditors of Dulin & Martin Co. were to 
receive 40% of their claims. It is inconceivable 
that anyone would make such a proposal to a 
prudent landlord. The $13,750 lien part of the 
back rent would have to be paid, or at least pre¬ 
served in any event. A prudent landlord might 
possibly settle the balance of about $22,000 by 
composition, along with the other unsecured credit¬ 
ors, at Ifi%, not 20%. The word “compromise” 
has no possible application, there being no disputed 
claim to be compromised. Again, no one would expect 
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to persuade a prudent landlord in the situation of 
these noteholders, namely, in the dire 'plight afore¬ 
said, that his vested rights against a tenanlj as to 
lease rental for the ensuing three years (or worse 
still, five years) should be reduced gratis to Such a 
figure that, before two years thereof shoulc. have 
elapsed, there would have been the serious danger 
and prospect of all rights of the landlord in the 
property being entirely wiped out, due to inability 
to take care of ground rents and taxes. Such land¬ 
lord could, of course, form his own judgment asjto the 
ease or difficulty of obtaining a new tenant promptly, 
and, accordingly, as to the expediency of granting 
some gratis reduction in rent for a temporary period, 
but the amount of the reduction, and the length of 
the period, would necessarily be so restrained and 
controlled as not to jeopardize in anywise the total 
loss of the landlord’s holdings. Consequently, it 
must be obvious that, even if a Court may extend 
its “informed, independent judgment” in a receiver¬ 
ship case to the making of gratis concessions to 
outside parties, under extraordinary conditions, 
where, and to the extent that, a prudent landlord 
would feel impelled so to do in the exercise of good 
business judgment, it could not, in any aspect, 
justify entering the domain of “liberality” to such 
outside parties , and in consequence thereof aggra¬ 
vating the dire plight, and practically assuring the 
ruin, of those whom the Court is in duty bound to 
protect Since no such landlord could conceivably 
be willing to enter into a composition respecting his 
$36,000 back rent, without provision for the secured 
part thereof in full, and payment, upon the un¬ 
secured balance, of the same 40 % that other unsecured 
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creditors of Dulin & Martin Co. will receive, it 
would seem self-evident that no Court can justify the 
substitution therefor of a proposal which is plainly 
unfair and discriminatory. Moreover, since no 
landlord could safely grant a gratis concession of the 
proposed reduced rent for longer than one year, as 
already appears, and certainly not for more than one 
year at a time, it would appear to be self-evident 
that no Court can justify the complete jeopardy of 
the landlord’s rights by a gratis concession for three 
years or five years. A fortiori , an Appellate Tribunal, 
before whom a final order covering such five years 
comes for review, and to which it is apparent that 
such period is too long, cannot justify a refusal to 
reverse or modify the order, and send to destruction 
the rights of the holders of $650,000 of mortgage 
notes which are before the Court for protection. 

6. If the order below be allowed to stand, it will 
forever transfer to an outside party undeniable 
rights of the noteholders. The order is, therefore, 
in every respect a final one. Trustees vs. Greenough, 
105 U. S. 527. William vs. Morgan, 111 U. S. 684, 
699. Lynham vs. Hufty, 44 App. D. C. 589, 
593-4. Bibber-White Co. vs. White River Valley 
R. Co. 115 Fed. (C. C. A.) 786. Consequently, this 
appellant came to this Court, not as a matter of 
grace or permission, but under an absolute right 
under the statute. It is manifest, therefore, that the 
matters here concerned are not mere incidental 
matters concerning which an Appellate Court may 
defer to the mere discretion of a lower Court, but 
that this Honorable Court is in duty bound to 
reverse or modify the order below in accordance 
with the “informed, independent judgment” of this 
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Court, based upon the undisputed facts appearing 
in the record, and wholly from the standpoint of 
diligent safeguarding of the rights of the noteholders 
herein concerned, not of “liberality” toward an out¬ 
side party. The writer of the recent opinion in this 
case appears to have misconceived the real nature 
and status of the appeal, by directing neither a 
reversal, modification or affirmance of the order on 
appeal, but instead that the appeal he dismissed , 
whereas this Court has itself previously recognized 
the real status of this case as properly here on the 
merits, in its order of April 14, 1933, which denied 
motions to dismiss the appeal. It is earnestly! and 
respectfully submitted that the unfortunate i and 
demonstrable error, which has occurred in this 6ase, 
can, and should, be as readily corrected, afte^ re- 
argument, as was an equally demonstrable error 
corrected in the above cited case of Lynham vs. 
Hufty, 44 App. D. C. 589, nearly 20 years ago, 
the first opinion in that case (43 W. L. R. 821) 
affirming the decree below, while the later and 
prevailing opinion, rendered after reargument, re¬ 
versed such decree, the writer of the first opinion 
dissenting from the second one. 


II. And, in the event of the denial of a rehearing, 
that the said opinion be corrected in certain obviously 
necessary respects, namely: 

1. By eliminating the incorrect statement that 
the petition filed by the Receivers recommended 
either a compromise of back rent or a modification 
of the lease on a lower basis for three years. 

2. By eliminating the recitals which incorrectly 
suggest that evidence was taken below and findings 


12 


of fact made thereupon, when no evidence was 
taken. 

3. By eliminating the unwarranted recital, in 
each place where it occurs, that only a small minor¬ 
ity of the noteholders object to the order below. 

4. By eliminating the unwarranted recital that 
“a very great majority of the security holders ask 
that the court’s action be affirmed.” 

5. By making the concluding clause of the opinion 
deal appropriately with the order on appeal, by 
way of reversal, modification or affirmance, instead 
of directing “Appeal dismissed” which is wholly in¬ 
appropriate where a general appeal prosecuted 
under the statute has been perfected and regularly 
heard its merits. 

III. And further, in the event of denial of a rehearing, 
that the mandate of the Court be stayed for a reasonable 
time to enable application to the Supreme Court of the 
United States. 


GEO. E. SULLIVAN, 
Attorney for Appellant . 
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OPPOSITION OF APPELLEES EDWARD F. 
COLLADAY AND ENOCH A. CHASE, RE¬ 
CEIVERS, AND DULIN & MARTIN COMPANY, 
TO MOTION OF APPELLANT TO SET ASIDE 

OPINION, ETC. 

Come now the appellees, Edward F. Colladay and 
Enoch A. Chase, Receivers, in proper person, ^nd 
Dulin & Martin Company, by its attorney, and op¬ 
pose the granting of the motion of appellant filed 
herein, entitled “MOTION BY APPELLANT iO 
SET ASIDE OPINION AND JUDGMENT QF 
JANUARY 2, 1934, AND GRANT A RE-AROtJ- 
MENT, AND (IF SUCH BE DENIED) TO 
CORRECT SAID OPINION IN CERTAIN 6B- 
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VIOUSLY NECESSARY RESPECTS AND ALSO 
STAY MANDATE TO ENABLE APPLICATION 
TO SUPREME COURT OF THE UNITED 
STATES/’ for the following reasons: 

A careful reading of the opinion of this Honorable 
Court will disclose that it was called upon to decide, 
and did decide, two questions: first, whether the 
lower Court had the power to make the order com¬ 
plained of, and second, whether or not the order so 
made constituted a proper exercise of judicial dis¬ 
cretion. Both questions were decided in the affirma¬ 
tive. Appellant now seeks a “de novo” considera¬ 
tion, not in the Equity Court below, which he con¬ 
cedes was advised of the “undisputed facts,” but in 
this Court, because upon these facts an “informed 
and independent judgment” would not, he asserts, 
result in the action taken, and consequently, he says, 
that action is an abuse of judicial discretion. He 
contends that neither this Court nor the Court below 
considered the facts, or if they were considered, they 
should be reconsidered upon a re-argument of the 
merits of the case, whereupon a reversal of the order 
appealed from must necessarily follow, because, ob¬ 
viously, any other judicial conclusion must be 
erroneous, etc. 

Much argument is devoted to the statement in the 
opinion, that a very large majority of the security 
holders ask that the action of the lower Court be 
affirmed, and that only a small minority object. 
There is also considerable discussion of the question 
as to whether or not the single objector, the appel¬ 
lant, represents a majority of the security-holders. 
The sole basis for such a contention is that this was 


s 



a class action instituted in the name of the appellant 
by a number of attorneys. The record shows, that 


regardless of the number who joined in filing the 
action, the objections, filed November 28, 1932 (R. 
31), were on behalf of the plaintiff alone, and tfyat it 
was not until the assignment of errors was filed on 
January 24,1933, that it occurred to his counsel that 
he might even claim to represent other noteholders 
than the appellant, by reason of the representative 
character of the suit. All without any appearance in 
support of that position by any other of the attor¬ 


neys who brought the suit (R. 8), or on behalf of!any 
other noteholder, either in the Court below or in!this 


Court. The record shows the total amount of i^otes 
outstanding to be $650,000.00 (R. 4); that holders of 
notes totalling more than $100,000.00 appointed a 
Committee of which the appellant was one (Rj 6), 
and authorized the filing of the original action 
(R. 2), and that the appellant, standing alone, hplds 
$8,000.00 (R. 4). 

In the face of this record appellant contends that 
a re-hearing should be granted and the decree modi¬ 
fied, etc., because he claims he represents all of the 
noteholders. He then proceeds to demolish that ar¬ 
gument with the proposition that as a matteif of 
law the attitude of the majority should not influence 


the Court. If the wishes of the majority are imkna- 
terial, it could make no difference whether the ap¬ 
pellant represents the majority, or only the small 
minority shown by the record, but in any event the 
whole question is entirely immaterial, because, mi¬ 
nority or majority, true or false, the statement] of 
the Court as to the wishes of the majority was not 

i 
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the basis of this Court’s decision; and so appellant 
now asks that the Court’s opinion be modified in cer¬ 
tain particulars which, he contends, inferentially at 
least, are wholly immaterial and unimportant. 

Appellant’s specific objections are to immaterial 
recitals. If no compromise was necessary, or the 
receivers were unwilling to recommend a compro¬ 
mise after they had already consented to Dulin & 
Martin Company making payments at a reduced 
rate, why did they file the petition for instructions? 
The two present receivers did contend that a modi¬ 
fication of the lease was necessary. The opinion 
does not state that the former receiver, now re¬ 
signed, recommended a compromise. 

There was no improper inference drawn with re¬ 
gard to the hearings, and the recitals in the Memo¬ 
randum Opinion of the Equity Court, and in the 
opinion of this Court, are accurate. As appellant 
states, the “undisputed facts” were given to each 
Court, and there is no suggestion that other or fur¬ 
ther facts were necessary, or would have been help¬ 
ful in reaching an ‘ 4 informed, independent judg¬ 
ment.” Reference has already been made to the 
other “unwarranted” recitals, as well as appellant’s 
contention that in any event they are nothing but 
recitals and immaterial. The only other objection 
is that the appeal was dismissed. That action ap¬ 
pears to be the most appropriate way of disposing 
of this particular matter. It disposes fully of the 
questions raised on the appeal, furnishes a complete 
basis for further review, and is in accord with the 
rules of this Court. 

The opinion of the Court is such as would have 
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been written had the First National Bank vs. Fjer- 
shem case been decided years ago. The basis of that 
decision was the obvious fraud attempted by a ijna- 
jority. Its effect was to refuse the aid of the Co^irt 
in furtherance of such schemes. No fraud has 
been charged in this matter. 

There seems to be no useful purpose to be served 
by reopening the entire matter merely because ap¬ 
pellant’s opinion as to what is best for the security- 
holders differs from that of the present two receiv¬ 
ers who were appointed for their protection; from 
the view of the Supreme Court of the District of 
Columbia and from the unanimous decision of this 
Court. 

It is respectfully submitted that appellant’s iho- 
tion for rehearing or modification of opinion should 
be denied. 


Respectfully submitted, 

Edward F. Colladay, 

Enoch A. Chase, 

Receivers, in Proper Person, 

Walter B. Guy, 

Attorney for Dulin & Martin Company, 

Appellees . 


